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DISTRICT OF COLUMBIA, to wit: 

BE ir REMEMBESEDy that ou tfiis tiocnty third day oj 
' ********* Ap.ril^ in the vfar of our Lord eighteen hundred and five^ 
J ^^^^' * Samuel H* Smithy of the said district^ hath defioaited in the 
********* cterk*a office of the district court of the United States for the 
district of Columbia^ the title ofq. book the right ivhereofhe claims as author^ 
in the words follovnngy to wit: " The trial of Samuel Chase^ an associate 
^* justice of the sufireme court of the United States^ imfieached by the House 
« of Refiresentatives for high crimes and misdemeanors', before the Senate 
** of the United States^ taken in short hand by Samuel H. Smith and Thomas 
*^ Lloyd^** in conformity to the act of Congress of the United States entitled 
an act for the encouragement of learmng by securing the cofdes of mafiSM 
charts and books to the authors and firofirietors of such coj/ues during th^ 
time therein mentioned. 

(r, DEJV£4L£j cLK. msr. colum. 
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THE following rej^ort of the trial of Samuel Chase 
)ias been drawn up with the^greatcst care. To guard against 
misGonception or oniission, two individuals, one of whom 
is a professional stenographer, were constantly engaged 
during the whole course of the trial; and the arguments of 
the managers and eounsel have in most instances, and 
wherever it was attainable, been revised by them. It is 
with some satisfaction that the editor of this impression is 
(enabled, under these circumstances, to submit to the public 
a tract, whose fidelity and comprehensiveiiess, he hopes, 
will amply reward the interest so deeply excited by the pro- 
gress and issue of this important trial. 

The second volume is in the press, and will be published 
in a short time. 
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ON tibe filth day o^ January ld04t, Mt. J, RandolfiAj a memlEiet 
of the House of Representatives of the United States, rose and address- 
ed that body to the foUowing eflfect : 

He observed ^^ That no people were more fully impressed with the 
importance of preserving unpolluted the fountain of justice than the 
citizens of these states. With this view the constitution of the United 
States, and of many c^tl^'states also, had rendered the magistrates who 
decided judicially between the state and its offending citizens, and be^ 
tw^n man and man, more independent than those 6r any other country 
in the world, in the hope that every inducement, whether 6£ intimida* 
tion or seduction, which could cause them to swerve from the duty as- 
signed to them, might be removed. Bui such was thd frailty of human 
nature, thajt there was no precaution by which our integrity and honor 
could be preserved, in case we were deficient in that duty which we 
owed to ourselves. In consequence^ sir," said Mr. Randolph, ^^ of this 
unfortunate condition^ of man, we have been oblig^, but yesterday, to 
prefer an accusation against a judge of the United Stktes, who has been 
found wanting in his duty to himself and his country. At the last 
session of Congress, a gentleman from Pennsylvania did, in his place^ 
(on a bill to amend the judicial system of the United States) state cer- 
tain facts, ih relation to the official conduct of an eitiinent judicial cha- 
XQ^tpTf which I then thought, and still think, the House bound to notice. 
Lfiut the lateness of the session (for we had, if I mistake not, scarce a 
fortnight remaining) precluding all possibility of bringing the subject to 
Any efficient result, I did not then think proper to take any steps in the 
business : {Finding my attention, however, thus drawn to a considera- 
tion of the character of the officer in question, I made it my businesSt 
considering it my dutj^ as well tp^ myself as those whom I represent, 
to investigate the chafes then made and the official character of the 
judjge, in generairj y^lie result having convinced me diat there exists 
l^reund of impeachment against this officer, I demand an enquiry into 
liis conduct, and therefore submit to the House the following resolut^ion ;. 

X 
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lieaotvedj That a committee be appointed to enquire into the ofRciat 
conduct of SAMUEL CHASE, one of the associate justices of the 
supreme court of the United States^ and to report their opinion, whether 
the said Samuel Chase hath so acted in his judicial capacity as to 
vequire (he interposition of the constkutionai pK>wer of this House." J 

A short debate immediately arose on this motion, which was advo- 
cated by Messrs. J. Randolph, Smilie^ and J. Clay ; and opposed by 
Mr. Elliot. Several members supported a motion to postpone it un- 
til the ensuing day, which was superseded by an adjournment of the 
House. 

The House, on the next day, resumed the sonsideration of Mr. Ran- 
dolph's motion, which w:is supported by Mr. Smilie, and, on the mo- 
tion of Mr. Leib, so amended as to embrace an enquiry into the official 
conduct of Richard Peters, district judge for the district of Pennsylva- 
nia. On the motion, thus amended, further debate arose, which occu- 
pied the greater part of this and the ensuing day. It was supported by 
Messrs. Findley, Jackson, Nicholson, Holland, J. Randolph, Eustis, 
Early, Smilie, and Eppes ; and opposed by Messrs. Lowndes, R. Gris- 
wold, Elliot^ Dennis, Griffin, Tha^tcher* Huger, and Dana. Some inef- 
fectual attempts were made to amend* the resolution, when the final 
question was takeh on the resohition, as amended, in the following 
■words ; ' 

Rnofvcdy That a committee be appointed to enquire into the official 
tonduct of Samuel Chase, One of the associate justices of the supreme 
court of the United States, and of Richard Peters, district judge of the 
district of Pennsylvania, and to report their opinioui whether the said 
Samuel Chase and Richard Peters, or either of them, have so acted in 
their judicial capacity, as.to^ require the interposition of the constitil- 
tional power of this house. 

And resolved in the affiimative, Yeas 8 1. ...Nays 40 ; as follow : 

Those ^ho voted in the affirmative, are, 

WillU J^toriy junior J Ifuthwnel Alexander^ Daroid Bard^ George Mi- 
ehael Bedingevy Phanucl Biahofi^ William Blackledf^e^ Adam I rydy John 
Boylcj Robert Brown^ Joaefih Bryan^ William BtUkr^ Levi Cat y, Josefih 
Clay^ John Clofiton^ Jacob Crowninahieidy Richard CuttSj William Dick' 
9onj JohnB. EdrUy Peter Early y Ebenezer Elmer y John W, Epfiesy Wil^- 
ham Eustiiy William Fvndleyy John Fofvlery James Gilleafiiey Edwin Grayy 
Andrew Greggy John A, Hamtay Joaiah Hasbroucky William Hogey Jamea 
Hollandy David Hohnesy John G. Jacksony Walter Jonesy William Kennedy , 
Nehemiah Krdghty Michael JLeiby John B. C. Lucasy Matthew Lyony An-^ 
drew M^Cordy David Meriwethery Mcholaa JR. Moorcy TTiontas Moore^ 
Jeremiah Morrowy Anthony JVeWy Thomas J^ewtony junior^ Joaefth H^ 
•JVtcholaony Gideon OHny Beriah Falmery John Patteraony Oliver Phe^y, 
John Randolfihy junior y TTiomaa M. RdndolfihyJohn Reay (ofPennaylvamaJ 
John Rheay (of TenneaaceJ Jacob Ric/iarday Eraafua Rooty TTtomaa Sig;m- 
monay Thomaa Sandfordy Ebenezer Seavery Tomfiaon J. Skinnery James^ 
^oanj John SmtUcy John Smithy (of Virginia J Richard Stanfordy Joaefih 
Stwiton^ John Stewart^ David Thomaay Phili/i R. Thomfiaon^ Abram IVigg^ 



■John Trigg-i T'hiUp Van Cortlandt^ Isaac Van Homey Joseph B. Vomum^ 
Daniel C, Verfilank^ Matthew Walton^ John WhiteMU^ Mqfi-maiid^e WiU 
tiania^ Richard Wifrni^ Joseph WinBton^ and Thomas fPynTU. 

Tho$e who voted io the negative, arc, 

Simeon BcUdioiny Silas Betton^ John Campbell^ WilUam Chamberlinj 
Martin Chittendeny Clifton Claggett^ Manasseh Cutler^ Samuel TV. Dana, 
John Davenport^ John Dennis^ Thomas Dvnghtj James EUiotty Thomas 
'Griffin^ Gaylord Griswoldy Roger Griswoidy Seth Hastings^ Darvtd Houghy 
benjamin Hugery Samnet Hunt^ Joseph Lewis^ jtinioTy T%omas LevnSy 
Henry W. Zdvingstony Thomas Lowndes^ Nahttm Mitchell^ Samuel X. 
JMRtchillyJam^ Motty nomas Plater ^ Samuel D.Purvianee^ Joshua Sands y 
John Cotton Smithy John Smithy (of J^ex^ York J William Stedmany James 
Stephensony Samuel Tag^arty Samuel Tenneyy Samuel Thatchevy George 
HlbbitSy Killian K, Van Rensdlder^ Ptleg fVddsworthy arid L,evmel Wilr 
iliams. 

(^heretipon, Messrs. J. Randolph, Nicholson, J. Clay, Early, R. 
*Griswold, Huger, and Boyle, were appointed a committee pursuant 
to the foregoing resolution/7 

On the 10th of January, tne committee were authorised by the House 
to send for persons, papers, and records ; and on the 30th day of the 
same montli, they were authorised to cause to ht printed such docu- 
mentji and papers, as they might deem necessary, previous to their pre* 
seotation to the House. 

LPn the 6th day of March, Mr. Randolph, in the name of the com-p 
Tnittee, made a report, ^< That in consequence, of the evidence collected 
** by them, in virtue of the powers with which they have been invested 
" by the House, and which Is hereunto subjoined, they are of opinion, 
**.**il, That Samuel Chase, esquire, ^n associate justice of the supreme 
*' court of the United States, be impeached tif high crimes and misde- 
'^ naeanors."';' 

". 2d. That Richard Peters, district ju4ge of the district of Pennsyl- 
** vank, iiath not so actefl in his judicial capacity as to require the inter- 
** positw of the constitutional power of this Hou^e.'* 

Thi^5port, accompanied by a great naass of printed documents, em? 
bracing various depositions taken before the committee, as well as at a 
di^stance, was made the order of the day for the Monday following. 

' ,On that day the House took up the report, and after a short debate 
concurred in the IBrst resolution by the following votes, Yeas 73...Nays 

Those who voted in the affirmative, are, 

Willis Alston^ junior y Isaac finderson^ John Archer ^ David Bardy George 
Michael Bedingery WUUam BlackledgCy Walter BovmCy Adam Boydy John 
Boylcy Robert Bfowny Joseph Bryany WiUiam Butler y Levi Casey ^ Thomas 
Claiborney Joseph Clayy Matthew Clay^ John dqfifon^ Frederick Conrady 
Jacob Crowrdnshieldy Richard CuttSy John Dawson^ WilUam Dicksony John 
JR. Barley Peter Barhfy James ElUotty WilUam Findleyy John Fowler^ Jarne^ 



GilleBfiit^ PeterMtm Goodm^ jind're^ Gregg^ Samuel Hammond^ James 
Jfollandy David Holmes j Walter Jonea^ WiiUam Kennedy^ JVehemiah 
Krdght^ Michael Leib^ Matthew Lyon^ Andrev) M^Cord^ William M^Creer 
ry^ David Meriwether^ Andrew Moore ^ Js/icholaa /?. Moore^ Jeremiah 
Morrowy Anthony Mwy Thomas J^ewton^ junior^ Joseph H, Mchohon, 
ixideon Olin, John Patterson^ John Handolfih, Thomas M, Eandolfih, John 
JReoy fqf Pennsytvama) John Ehecy (qf Tennessee) Jacob Richards^ 
Casar A. Rodney^ Thomas Sammons^ Thomas Sandjordy Ebenezer Seaverj 
James Sloan^ John Smiliey Henry Southard^ Richard Stanford^ Joseph Stanr 
tony John Stewarty David Thomasy PhiHfi R. Thompsony Abram Trigg^ 
John Triggy Isaac Van Hornby Josejih B^ Yamumy Marmaduke fVillifunSy 
Richard Winn^and Josefih Winston. 

Tho^e who voted in jthe negative, arc, 

Simeon Bcddwiny Silas Be.ttony John CamfibiUy William Chamberlin^ 
Martin Chittendeny Clifton Claggetty Manassefi Cutlery Samuel W, Danay 
John Davenfiort^ Thomas Dwighty Thomas Griffiny Gaylord Qri^woldy 
Roger Griswoldy Ssth HastingSy William Helmsy Benjamin Hugery Joseph 
Jjcwisy juTttory Henry W, Livingstony Thomas Lowndesy Mihum Mitchelly 
'JThomas P later y Samuel D, Puroiancfy John Cotton Smithy John SmitJi^ (of 
Virginia) William Stedmany Jamc^ Stefihenswiy Samuel Taggarty Samuel 
Tenneyy SamueJ Thatcher^ ^llifin JT. Fan Re7isselqery Pe(€g Wqd^worth^ 
and Lemuel Williams, 

. The second resolution was agreed tp unanimously^ 

Whereupon it was ordered, that Mr. John Randolph and Mr. Early, 
be appointed a committee to go to the Senate, and at the b?ir tliereof, in 
the name of the House of Representative^, and pf all the people of the 
United States, to impeach Samuel Chase, one of the associate justices 
pf the supreme court of the United States, of high crimes and misde? 
xneanors ; and acquaint the Senate, that the House of Representatives 
will, in due time, exhibit particular articles of impeachment against him, 
^d make good the sa^ne. It was also ordered, that the C9mmittee do 
demand, that the Senate take order for the appearance of the said Sa- 
ixuiel Chase, to answer to the said impeachment. , 

On the 13th of March, Messrs, J. Randolph, Nicholson, J. Clay, 
E&rly, 93xd Boyle, wer^ appointed a committee to prepare and report 
articles of impeachment against Samuel Chase, and invested with powr 
er to send for persons, papers, and records, li 

On the 14th, a message was received from the Senate, notifying the 
House, that they would take proper order on the impeachment, of which 
due notice should be given to the House. 

On the 26th, Mr. Randolph, from the cemmittee appointed for that 
purpose, reported articks of impeachment against Samuel Chase. No 
prder was taken on the report during the remainder of the session, 
which terminated the next day. 

At the ensuing session of Congresi, on the 6th of November, on the 
motion of Mr. J. Randolph, the articks of impeachment were re£errec| 
|Q IVfes^rs. J.Randok)fa, J, Clay, Early, Boyle, and J. Rhe% of Tennessee. 



\J^ the 50th of November, Mr. Randolph reported the fblloiving ar- 
ticles of impeachment against Samuel Chase, in substance, not dissi« 
milar from those reported at the last session^ with the addition of two 
jnew articles i Ij 

Articles exhibited by the Houae of Refireaeniatives of tie United States^ in 
the name qf themselves and of all the people of the United States^ against 
Samuel Chase^ one of the associate justices qf the supreme court of the 
United States^ in maintenance and support of their impeachment against 
hipiy for high crimes qnd misdemeanors, \ 

ARTICLE I. 

\^Tl|at, unmindful of tibe solemn duties of his office, and contrary to 
Jhe sacred obligation by which he stood bound to discharge them " Eeiith- 
fully and impartially, and without respect to persons," die said Samuel 
Chase, on the trial of John Fries, charged with treason, before the cir- 
cuit court of the United States, held for the district of Pennsylvania, in 
the city of Philadelphia, during the months of April and May, one thou- 
sand eight hundred, whereat the said Samuel Chase presided, did, in 
his judicial capacity, pondu<;t himself in a manner highly arbitrary, op- 
pressive, and unjust, viz. 

1 . In delivering an opinion, in writing, on thi^ question of law^ on the 
construction^ of which the defence of the accused materially depended^ 
tending to prejudice the minds of the jury against the case of the said 
John Fries, the prisoner, before counsel had b^en heard in his defence : 

?. In restricting the counsel for the said Fries from recurring to such 
English authorities as they believed apposite, or from citing certain 
statutes of the United States, which they deemed illustrative of the po- 
sitions, upon which they intended tq rest the defence of their client : 

3. In debarring the prisoner from his constitutional privilege of ad- 
dressing the jury (through his counsel) on the law, as well as on the 
fact, which was to determincfhis guilty or innocence, and at the same 
time endeavoring to wrest frpm the jury their indisputable right to hear 
argument, and determine upon the question of law, as well as the ques- 
tion of fact, involved in the verdict which they were required tp give : 

In consequence of which irregular conduct of the said Samuel Chase* 
^s dangerous to our liberties> as it is novel to our laws and usages, (the 
said John Fries Was deprived of the right, secured to him by the eigKth 
article amendatory of the constitution, and was condemned to death 
without having {^een heard by counsel, in his defence, to the disgrace of 
the character of the American bench, in manifest violation of law and 
justice, and in Qpen contempt of the rights of juries, on which, i^ltjmate- 
iy, rest the liberty and safety of the American people. 

ARTICLE II. 

Vjhat, prompted by a similar spirit of persecution and injustice, at a 
circuit court of the United States, held at Richmond, in the month of 
JVfay^one thousand eight hundred, for the district of Virginia, whereat 
U^e ssii^ Samuel Chase prpsidcd> an4 before which a certain James 



Thompson Callender was arraigned for a libel on John Adams^ then 
President of the United States, the said Samuel Chase, with intent to 
oppress, and procure the conviction of, the said Callender, did over-rule 
the objection of John Basset, one of the jury, who wished to be excused 
from serving on the said trial, because he had made up his mind, as to 
the publication from which the words, charged to be libellous, in the 
injdictment, were extracted ; and the said Basset was accordingly sworn 
and did serve on the said jury, by whose verdict the prisoner was sub- 
sequently convicted. 7 
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ARTICLE III. 

: That, with intent to oppress and procure the jconviction of the pri- 
soner, the evidence of John Taylor, a material witness on behalf of the 
aforesaid Callender, was not permitted by the said Samuel Chase to be 
given in, on pretence that the said witness could not prove the truth of 
the whole of one of the charges, contained in the indictment, although 
the said charge embraced more tlian one fact^/ 

ARTICLE IV, 

That the conduct of the said Samiiel Chase, was maikedy during the 
whole course of the «aid trial, by manifest injustice, partiality, and in- 
temperance; vix.^ 

1 . In compelling the prisoner's counsel to reduce to writing, and sub- 
Aiit to the inspection of the court, for their admission, or rejection, all 
questions which the said counsel meant to propound to the above named 
John Taylor, the witness. 

2. In refusing ta postpone the' trial, although an affidavit was regur 
larly filed, stating the absence of material witnesses on behalf of 
the accused ; and although it was manifest, that, with the utmost dili- 
gence, the attendance of such witnesses could not have been procured 
at that term. 

3. In the use of unusual, rude, and contemptuous expressions towards 
the prisoner's counsel ; and in falsely insinuating that they wished to ex- 
cite the public fears and indignation, and to produce that insubordinar 
tion to law, to which the conduct of the judge did, a( the same time, 
manifestly tend : 

4. In repeated and vexa;tious interruptions of the said counsel, on the 
part of the said judge, which, at leng^th, induced them to abandon their 
cause and their client, who was thereupon convicted and condemned 
to fine and imprisonment : 

5. In an indecent solicitude, manifested by tlie said Samuel Chase, 
lor the conviction of the accused, unbecoming even a public prosecutor, 
but highly disgraceful to the character of a judge as it was subversive of 
justice. 

ARTICLE V. 
^-  

And whereas it is provided by the act of Congress, passed on the 24th 
day of iieptcmber, 1789, intituled << Art act to establish the judicial 
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courts of the United States/^^jhat for any crime, or offence, against the 
United States, the offender may be arrested, imprisoned, or bailedy 
agreeably to the usual mode of process in the state where such offend-^ 
er may be found : and whereas, it is provided by the laws of Virginia^ 
that, upon presentment by any grand jury of an offence not capital,^ the 
court shall order the clerk to issue a summons against the person, or 
persons offending, to appear and ansMcer such presentment at the next 
courtji Vet, the said Samuel Chase did, at the court aforesaid, award a 
capias against the body of the. said James Thompson Callender, indict- 
ed for an offence not capital, wheitiupon the said Callender was arrested 
and committed to close custody, contrary to law in that case made and 
provided. ^ 
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ARTICLE VI. 

And whereas it is provided by the 34th section of the aforesaid act, in** 
tkuled " An act to establish the judicial courts of the United Stales,'* 
that the laws of the several states, except where the constitution, trea- 
ties, or statutes of the United States shall otherwise require, or provide^ 
shall be regarded as the rules of decision in trials at common law, in the 
courts of tlie United States, in cases where they apply : ? and whereas, by 
the laws of Virginia it is provided, that in cases not capital, the offender 
shall not be held to answer any presentment of a grand jury until the 
court next succeeding that during which such presentment shall have 
been made, yet the said Samuel Chase, with intent to oppress and pro- 
cure the conviction of the said James Thompson Callender, did, at the 
court aforesaid, rule and adjudge the said Callender to trial, during the 
term at which he, the said Callender, was presented and indicted, con- 
trary to law in that case made and provided. J 

ARTICLE Vn. 

(That, at a circuit court of the Umted States, for the district of Dela- 
wal«, held at Newcastle, in the month of June, one thousand eight hun- 
dred, whereat the said Samuel Chase presided, the said Samuel Chase, 
disregarding the duties of his ofHce^ did descend from the dignity of a 
judge and stoop to the level of an informer, by refusing to discharge the 
grand juryTkilthough. entreated by several of the said jury so to do ; and 
after the said grand jury had regularly declared, through their foreman, 
that they had found no bills of ii^dictment, nor had any presentments to 
make, by observing to the said grand jury, that he, the said Samuel 
Chase, understood ^ that a highly seditious temper had manifested it- 
^< self in the state of Delaware, among a certain class of people, parti- 
** cularly in Newcastle county*, and more especially in the town of Wil- 
** mington, where lived a most seditious printer, unrestrained by any prin- 
'* ciple of virtue, and regardless of social order£|.that the name of this 
** printer was".. ..but checking himself, as if sei^ible of the indecorum 
which he was committing, added, ^^ that it might be assuming too much 
^^ to mention the name of this person, but it becomes your duty, gentle- 
^ men, to enquire diligently into this matter)" or words to that efiect; 
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ftod that with intention to procure ^le prosectition of the printer ill ques- 
tion, the said Samuel Chase did, Moreover, authoritatively enjoin on 
the district attorney of the United States the necessity of procuring a 
file of the papers to which he, alMded, (and which were understood 
to be those published under the title of " Mirror of the Times and 
General Advertiser,'*) and, by a strict examination of them, to find some 
passage which might furnish the ground-^work of a prosecution against 
the piinter of the said paper^ thereby degrading his high judicial func- 
tions, and tending to impair uie public confidence in, and respect for^ 
the tribunSils of justice, so essential to the general welfare. 

ARTICLE VlIL 

And whereas mutual respect and confidence between the goverftrnent 
of the United States and those of the individual states, and between 
the people and those governments, respectively, are highly conducive 
to that public.harmony, without which there can be no public happiness, 
yet the sai<ttS§^muel Chase, disregarding the duties and dignity of his 
judicial character, did, at a circuit court, for the district of Maryland, 
held at Baltimore, in the month of May, one thousand eight hundred 
and three, pervert his official right and duty to address the grand j^tyj^ 
then and there assembled, on the matters coming within the province of 
the said jury j[ for the purpose of delivering to the^said grand jury an 
intemperate and inflammatory political harangueiJKith intent to excite 
the fears an^ resentment of the said grand jory? and of the good peo- 
ple of Maryland against their state govemmentjand constitution^ con- 
duct highly censurable in any, but peculiarly indecent^nd unbecoming 
in a judge of the supreme court of the United States jj and moreover, 
that the said Samuel Chase, then and there, under pretence of exercising 
his judicial right to address the said grand jury, as aforesaid, did, in a 
manner highly unwarrantable, endeavor to excite the odium of the said 
grand jury, and of the good people of Maryland, against the government 
of the United States, by delivering opinions, which, even if the judicial 
authority were competent to their expression, on a suitable occasion and 
m a proper manner, were at that time and as delivered by him, highly 
indecent, extra-judicial, and tending to prostitute the high judicial cha- 
racter with which he was invested, to the low purpose of an electi(»)eer- 
ing partizan. 

yVnd the House of Representatives,]^y protestation, saving to them- 
selves the liberty of exhibiting, at anytime hereafter, any farther arti- 
cles, or other accusation, or impeachment, against the said Samuel 
Chase, and also of replying to his answers which he shall make unto 
the said articles, or any of them, and of offering proof to all and every 
the aforesaid articles, and to all and every other articles, impeachment, 
or accusation, which shall be exhibited by thetn, as the case shall re- 
quire, }dp demand that the said Samuel Chase may be put to answer the 
said crimes and misdemeanors, and that such proceedings, examina- 
tions, trials, and judgments^may be thereupon had and given, as are' 
agreeable to law and justice "1 



This report wa« mgide the order for theySd of Decembervi^' On that 
and the ensuing day^he House took the articles in^p consideration^ to 
nU of which they agreedi according to the fallowing votes 1 1 

Article 





Yeas; 


Nays. 


Yeas. 


Nay 


1 


83 


34 


Article 6-73 


43 


3 


83 


35 


7 - 73 


42 


S 


84 


34 


8 1st sect. 74 


39 


4 


84 


34 


8 2d s^ct. 78 


32 


5 


72 


45 







On tlie 5th the House proceeded to the choice by ballot of seven ma-' 
pagers tQ.Qpnd.uct. the Impeachment; and on counting the vofes, Messrs. 
J.Randolph, Rodney, Nicholson, Early, Boyle, Nelsoui andG. W- 
Campbell appeared to be elected. ] 

(X)n a subsequent day, Mr. Nelson having declined his appointment^ 
6n account of unavoidable absence, Mr. Clarke was chosen ift his place. 

Th6' fbllotring^ resblilf ion was then adopted : 

XjReaolved^ That the articles agreed to by this House, to be exhibited 
in the nanie of themselves, and of all the people of the United States* 
ag^ainst Samuel Chase, in maintenance of their impeachment against 
him, for high crimes and misdemeanors, be carried to the Senate by 
file managers appointed to conduct the said impeachment. "- 

The Sehat6 ha^lng^ appointed the 7th of December for receiving the 
Articles of impeachment, the nianag'ers repaired oh that day, at 1 o'clock^ 
td the Senate chamber. Having taken seats assigned them within the 
bar ; and the sergeant af^ arms having proclainved silence, Mr. J. Ran- 
dolph read the foregoing articles ; whereupon the President of the Se- 
ikatd* infermed the pianagers that the Senate would take proper order oni 
the subject of the impeachment, c^ which due notice should be given to 
the House 6f Representatives. The managers delivered the articles d£, 
impeachment at the table aiid withdrew. 

On the lOt'h of December, the Senate, sitting as ah^ court of im- 
peachments, adopted the following resohilion i 

^^esotoedj That the secretary be directed to islsiie a summons to Sa- 
Iteuel Chase, 6ne of the associate justices of the supreme court of the 
United States, to answer certain articles of impeachment exhibited 
against Kim by the House 6f Rcpresfentatives on Fgriday lastj That the 
said summons be returnable the 2d day of January, and be served at least 
fifteen days before the return day thereof. 

JJn the 24th and 3'lst of December, the Senate adopted the following 
rzties of proceeding^ to be observed in cases of impeachment. ' 

1 . Whensoever the Senate shall receive notice from the House of 
Representatives, that managers are appointed on their part, to conduct 
an impeachment agai^ist any person, and are directed to carry such ar- 
ticles to the Senatet the secretary of the Senate shall immediately inform 
tk^ House of Representatives, that the Senate is ready to receive the 
managers- lor the purpose of exhibiting such articles of impeachi^cnt^ 

ag^reeably to the said notice.' / » 

^ 2 



.. _% 
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V 

2. When Uie^managers of an impeachment shall be introduced to the 
bartof the Senate, and shall havie signified that they are ready to exhibit 
articles of impeachment against any person^ the President of the Senate 
shall direct the sergeant at arms to make proclamation ; who shall, after 
making proclamation, repeat the* following words :^All persons are^ 
commanded to keep silence on pain of inrprisonment, while the grand 
inquest of the nation is exhibiting to the Senate of the United States, 
articles of impeachment against ;'Obifter which the 

articles shall be exhibited, and then the President of the Senate shall 
inform the managers, that the Senate will take proper order on the 
subject of the impeachment, of which due notice shall be given, to the 
House of Representatives. 

2l^A summons shall issue, directed to the person impeached, in the 
form following TJ 

^he United States. afAmerica, ss. 

THE SENATE OF THE UNITED STATES OF AMERICA, 
To^' Greeting : 

Whereas,' the House of Representatives of the United States of Ame- 
rica, did, on the day of • exhibit to the Senate, arti- 
cles of impeachment against you, the said in the 
words following, viz : 

{here recite the articles} 

axid did demand that you the said should be 

put to answer theaccusations as set forth in said articles ; and that such 
proceedings, examinations, trials, and judgments, might be thereupon 
had, as are agreeable to law and justice. You, the said are 

therefore hereby summoned, to be, and appear before the Senate of the 
United States of America, at their chamber in the City of Washington^ 
on the day of then and there to answer to the said 

articles of impeachment, and then and there to abide by, obey, and per- 
form such orders and judgments as the Senate of the United Statea shall 
make in the premises, according to the constitution and laws of. the 
United States. Hereof you are not to faiL 

Witness, Vice President of the tJnited States^ 

c^ Anterica, iind President of the Senate thereof^ at the City of 
Washington, this day of in the year of our 

Lord, and of the independence of the United States, the 

Which summons shall be signed by the secretary of the Senate, and 

sealed with their seal, and served by the sergeant at arms to the Senate, 

or by such other person as the Senate shall specially appoint for that 

purpose i who shall serve the same; pursuant to tiie directions given va 

' the form next following : 
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'4« A prece|)t«ha!l be endorsed on said wiit of sun^monsy m ihe fonn 
foUowingy viz : 

United States of jhnericay ss. 

THE SENATE OF THE UNITED STATES, 

To Greeting': 

You are hereby commanded to deliver to, and leave with if ta 

be found, a true and attested copy of the within writ of summons, to-* 
gether with a'like copy of this precept, shewing him both ; or in case 
he cannot with convenience be found, you are to leave true and attested 
copies of the said summons and precept, at his usual place of residence, 
and in whichsoever way you perform the service, let it be done at least 
. days before the appearance day mentioned in aaid writ of sum- 
mons. Fail not, and make return of this writ of summons and precept, 
with your;proceedings thereon endorsed, on or before the appearance, 
day mentioned in said writ q£ summons. 

Witness, Vice President of the United States 

of America, and President of the Senate thereof, at the City of 
Washiugton, this day of in the year of oui^ 

Loixl and of the independence of the United States, the 

Which precept shall be signed by the secretary of the Senate, and 
sealed with their seal. 

5. Subpoenas shall be issued by the secretary of the'Senate^ upon the 
application of the managers of the impeachment, or of the party imr" 
peaehed, or his counsel, in the following form, to wit : 

To Greeting ." 

You, and each of you, are hereby commanded to appear befbre the 
Senate of the United States, on the day of attlie 

Senate chamber in the City of Washington, then and there to testify 
your knowledge in the cause which is before the. SenajLe, in which the 
House of Representatives have impeached F^il not. 

Witness, Vice President of the United States 

of America, and President of the Senate thereof, at the City of 
Washington, this day of in the year of our 

Lord and of the independence of the United States, the 

Which shall be signed by the secretary of the Senate, and sealed with 
their seal. 

Which subpoenas shall be directed, in every case, to the marshal 
of the district, where such witnesses respectively reside^ to serve. 
andretom. 
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$. The form of direction to the marshal, for the sjervice of the subt 
poena, shall be as follows : 

7%e Senate of the United States of jftnerica^ 
(seal.) 

Ih the marshal of the district of 

You Sire hereby commanded to serve and return the within subpoeiui| 
according to law. 

Dated at Washington, this day of in the year of 

our Lord and pf the independence of the United 

States, th^ 

Secretary of the Senate, 

*f. The President of the Senate shall direct all necessary preparations 
In the Senate chamber, and all the forms of proceeding, while' the Se- 
nate are sitting for the purpose of trying an impeachment, and all forms 
during the trial, not otherwise special!/ provided for by the Senate. 

8. He shall also be authorised to direct the employment of the mar- 
slial of the district of Columbia, or any ojher person or persons^ during 
the tristi, to discharge such duties as may be prescribed by him. 

9. At twelve o'clock of the day appointed for the return of the 3umT 
mons against the person impeached, the legislative and executive busi- 
ness of the Senate shall be suspended and the secretary of the Senate 
shall administer an oath to the returning officer, in th^ form following, 
Tiz. " I do solemnly swear, that the retuni 
inade and subscribed by me, upon the process issued on the ^ay 
of by the Senate of the United States, against is 
truly made, and that I have performed said services^ as therein describe 
ed. So help me God." Which oath shall be entered at large on the 
records*, 

10. The person impeached shall then be called to appear, and an^ 
swer the articles of impeachment exhibited against him. If he appears, 
or any person for him, the appearance shall be recorded, stating parti- 
cularly, if by himself, qrif by agent or attorney ; naming the person 
appearing, and the capacity in which he appears. If he does not ap- 
pear, either personally, or by agent or attorney, the same shall be re^ 
corded. 

1 1 . At twelve o'clock of the day appointed for the trial of an im^ 
peachment, t^e legislative and executive business of the Senate shall be 
postponed. The secretary shal} then administer the following oath or 
affirmation to the President i 



^ 



.** You SQlemnltf swear j or affirm^ that in all things a/^ertaining to /Af^>S' 
trial of the imfieachment of you will do im/iartial 

justice according to the constitution and laws (ftjie United States,'* 

12. And the President shall administer th« said oath or affirmation 
to each senator present. 
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The secretary shall then give notice to the House of Representatifesi 
^ajL the Senate is ready to proceed upon the impeachment of 

in the Senate chamber, which chamber is prepared with ac* 
commodations for fhe peception of the House of Representatives. 

13. Counsel for the parties shall be admitted to appear, and be heard 
upon an impeachment. 

14. All motions made by the parties, or their counsel, shall be ad- 
dressed to the President of the Senate, and if he shall require it, shall be 
committed to writinjg, and read at the secretary's table ; and all deci- 
sions shall be had by ayes and noes, and without debate, which shall be 
entered on the recprds. 

15. Witnesses shall be sworn in the following form, to wit : " You 

do swear, (or affirm, as the case may be) that 
the evidence you shall give in the case now depending between the 
United States, and shall be the truth, the whole 

truth, and nothing but the truth. So help you God." Which oath 
shall be administered by the secretary. 

1 6. Witnesses shall be examined by the party producing them, and 
then cross-examined in the usual form. 

17. If a Senator is called as a witness, he shall be sworn, and give 
Ills testimony standing in his place. 

18. If a Senator wishes a question to be put to a witness, it shall be 
reduced to writing and put by the President. 

19. At all times, whilst the Senate is sitting upon the trial of an im- 
peachment, the doors of the Senate chamber shall be kept open. 

fHIGH COURT OF IMPEACHMENTS. , 

^(WEDJSTESDATt^ ^Jahuart 2dy 1 805 .... 

The coui*t hciying l^en ppened b^ proclamation, 

The return mad^ by th^ sergeant at arms was read, as follows : 

<< I James Mathers, sergeant at arms to the Senate of the United 
States, in ob^edience to the within summons to me directed, did proceed 
to the residence of the within named Samuel Chase, on the 12th day of 
December, 1804, and did then and there leave a true copy of the said 
writ of summons, together with a true copy of the articles of impeach- 
ment annexed, with him the said Samuel Chase. 

^AMES MATHERS.'* 

After which the secretary administered tp him the oath as follows ; 
<< You James Mathers, sergeant at arms to the Senate of the United 
States, do solemnly swear, that the return made and si^bscribed by you, 
upon the process issued on the IQth day of December last, by the Se- 
nate of the United States, against Sainuel Chase, one of die associate 
justices of the supreme court, is truly made, and Uiat you haye perfona* 
^d said services as therein described. $9 |ielp you God.'^ 
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. 8AMUEL CHASE, having been solemnly called, appeared. . ' 

{The President of the Senate (Mr. Burr) informed Mr. Chase, that 
having been summoned to answer to the articles of impeachment exhi- 
bited against him by the House of Representatives, the Senate were rea- 
dy to receive any answer he had to make to them ^ 

Mr. Chase requested the indulgence of a chair,* which was immedi- 
ately furnished. 

After being seated for a short time, TVIr. Chase rose, and commenced 
the following address to the Senate, which he read from a paper that 
he held in his hand. 

^' Mr, Frendenty 

" I appear, in obedience to a summons from this honorable court, to 
answer articles' of impeachment exhibited against me, by the honorable 
the House of Representatives of the United States. 

K To these articles, a copy of which was delivered to me with the 
summons, I say, that I have committed no crime or misdemeanor what- 
fS^veti fpr which I am subject to impeachment according to the consti- 
tution of the United States. I deny, with a few exceptions, the acts with 
which I am charged f I shall con tend, that all acts admitted to have been 
done by me, were legal; and I deny, in every instance, the intfirofier in- 
teutioQS with which the- acts charged, are alleged to have been done, and 
in which their supposed criminality altogether consists.' C? 

The President reminded Mr. Chase, that this was the day appointed 
to receive any answer he might make to the^irticles of impeachment. 

Mr. Chase said his purpose was to request the allowance of further 
time to put in his answer. 

The President desired him to proceed. 

Mr. Chase proceeded in his address : 

1^* But in charges of so heinous a nature, urged by so high an autho- 
rity, a simple denial is hot suflficient. It behoves me, for the legal jus- 
tification of my conduct, and for the vindicationof my character, to meet 
each cjiarge ^vith a full and particular answer ^ to explain and refute at 
length, every principle urged against me ; to state the evidence by 
whwh I am to disprove every fact relied on in support of the accusation ; 
j^xid to detail all the facts and arguments on which my defence is to rest. 
fThenecessity of an answer embracing all these objects, incases of im- 
peachment, is obvious ; and the right to make it, is secured by law and 
sanctioned by vmiform practice.;^ 

t** Such an answer it is my intention to make. It is my purpose to 
SiSBmit the ^hole ground of my defence to the view of this honorable 

• We understimdy that in corre^fiortdence with the fiarHamentary firaC' 
tise ofEfiglctndyno chair ivasy firexnously to the introduction of Mr. Chascj 
assigned Mm ; ^but that an informal ifitvmaHon ioas made to him, that^ 
rni his requesting ih it would be allowed. 
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court, of mv country^ of the world, and of those who arc to conduct the 
prosecutionjj^o will my judges come to the trial with that full know- 
ledge of the whole matter in dispute, which is essential for enabling 
them to understand and apply the testimony and the arguments ; and 
the honorable managers will be belter prepared to refute such parts of 
my defence, as they may think untenable /^^ 

The President here interrupted Mr. Chase ; and asked if the paper 
he was reading was intended for his answer ; if so, it would be put on 
file. If it was the prelude to a motion he meant to make, praying to be 
allowed further time for putting in his answer, he would confine him- 
self strictly to what had relation to that object. From the tenor of what 
had been urged it had appeared to him as intended for an answer to the 
articles of impeachment. 

Mr. Ckcme said it was not his answer that he was reading ; but that 
he was assigning reasons, why he could not now answer, in order to 
shew that he was intitled to further time to prepare and put in his an- 
swer. 

Prendent. You, who are so conversant in the practice of courts of 
law, know rery well tliat a motion for time must not be founded on 
mere suggestions, but must be founded on some facts to prove the pro- 
priety of the motion. 

Mr. Chase said he meant to shew the impracticability of his answer- 
ing at this time, from the very articles themselves, and it was for that 
purpose he had made an allusion to them. 

The PreHdetit said, with the caution he had given, he tnight proceed^ 
provided no objection were made by any gentleman of the Senate. 

Mr. Chase proceeded in his address : 

^ But in a .case of this kind, where the accusation embraces so great 
a variety of charges, of principles, and of facts, it is manifest, that pre^ 
paring such an answer, as I have a right to make and as my duty to my* 
self,, my family, my friends and my country, requires at my hand, a con- 
sidmble time must be necessary. Q 

*fMany of the principles involved in this impeachment, are very im-^ 
porSnt, not only to me, but to the liberties of every American citizenQ 
and to the cause of free government in general. These principles ought 
to be. maturely considered, and clearly explained. They present a wide 
field of legal investigation ; many of them require laborious and exten* 
aive research, and although some of them have accompanied the pro- 
secution from its commencement, and have thus been for a considera* 
ble time subjected to my consideration ; some, on the other hand, have 
been very recently introduced. 

" Of this description is the principle, whereon the 5th and 6th arti- 
cles rest : relative to the extent in which the courts of the United 
States are to be governed, not only in their decisions^ but in their firo- 
ceedinga by the state laws. A principle which was not brought into 
view until a few weeks ago, and the explanation of which will reqi\ire a 
careful consideration, of the conduct and proceedings of the supreme 
and circuit courts of the United States, from the first establishment of 
our federal system^ 
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'* The same articles involye the construction of two state kws of ^ir^ 
ginia, vhich I am charged with having infringed in the trial of Callenr 
der, which were not 'mentioned on -the trial, or during any of the intro- 
ductory proceedings, and of which t never heard until these articles 
"Were reported a few weeks ago. It is manifest that in order to fix the 
true construction of these laws, about which professional men have dif- 
fered in opinion, recourse must be had to the decisions of the courts of 
that state, as explained by^heir records ; or in case those records should 
be silent, to the recollection and opinion of professional nien, aec^stom- 
^d to preside or attend in the courts where those laws are enforced. It 
is manifest that such an investigation cannot be accomplished in a short 
time. 

^^I'he facts on which this prosecution rests, except the last article, 
are alleged to have taken place more than four years ago ; some of them, 
at Philadelphia, some at Wilmington, in the state of Delaware, and some 
at Richmond, in Virginia.! These facts are very numerous, .and the 
greater part of them are ofsuch a nature, as to depend for their crimi- 
nality or innocence, on minute circumstanciss, or slight shades of testi- 
mony, and often oh the different manner in which the same circum-f 
stances may aflect different spectators, all equally disposed to represent 
truly what they observed. The most matenal facts are allieged to have 
happened in Richmond and Philadelphia. In the former of these places' 
I am an litter stranger, having never been there bjit once ; and in the 
latter, 1 know personally but very few individuals, {jhese circumstances 
render it very difficult for me, to ascertain the persons who witnessecT 
the various transactions in question, and are able, after this lapse of 
time, to give accurate testimony concerning themjj and this difficulty' 
is very much increased, by the distance of those places fr6m that of my 
residence. 1 assure this honorable court, that from the moment whenb 
this prosecution assumed a Serious appearance and a definitive form, at 
the last session of Congress, I have turned my attention to the subject 
of niy defence, and my answer, arid have exerted myself in finding out 
and procuring the requisite testimony ; but the difficulties which I have 
stated, added to my ill state of health during a great part of the last year^ 
have prevented me from making such progress, as to afford me the 
hope of being able to obtain the object in a very short time. I have 
done much, b\it much, very much, remains to be done, even in those 
parts of the prosecution where I had some notice by the proceedings 
, of last session. In those very material parts which have originated dur- 
ing the present session, every thing is still to be done. 

" It may perhaps be thought, that although these preparations might 
be necessary for the trial, they are not so for the answer. But such an 
opinion, I trust, would on examination be found erroneous. 

/* The answer, in cases of impeachment, must disclose the whole de- 
fence, and the defence must be confined to the matters stated in the an- 
swer. Otherwise the prosecutors might be surprised at the trial, by 
ohjectioQs which with previous notice, it would be in their power to re- 
fute or explain, p" he accused, therefore, before he puts in his answer^ 
ought to have time sufficient for making himself thoroughly master of 
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iiis defence* of the grounds on which it rests, ahd of the fiicts and evi-' 
lience'bf which it is to be supported. He ought to be completely pre-^ 
t)ared for the trial ; between which and the answer no delay need to take 
place, except such as may be necessary for convening the witnesses f J 

^In so material a part c^ his prepsiration for defence, as the drawing 
\ip of his answer, it will not, I presume, be denied that he ought to have 
an opportunity of obtaining thebest/ir<y'^6«iona/ assistance, which it may- 
be in his power to procure* This assistance is rendered peculiarly ne- 
cessary to me, by the very precarious state of my healthjj which af- 
fords me, at this season of the year especially, but short and uncertain 
intervals, of fitness foi' mental or bodily exertion. Should my answer 
be required in a short tinie, I have no reason to suppose, that I shall be 
able to obtain such assistance of this kind as I so much need, and as 
probably, I shall otherwise have in my power. Professional gentlemen, 
engaged extensively in business, ari& at all times too liable to interrup- 
tion, and too much occupied to devote themselves exclusively to an sl^ 
fair of this nature, so as to complete it within a short period ; and at 
this season of the year, they are for the most part particularly and in- 
dispensably engaged.  \ 

*' These reasons in favor of a liberal allowance' of time for preparing 
the answer, derive great additional force from one further consideration^ 
which I hope that I may, without impropriety, presient to the view of 
this honomble court. Reputatioti ought to be more dear to every man, 
and is more dear to me than the honors or the emoluments of office. In 
eases of impeachment, the factsP which appear, the explanations which 
are given, and the arguments which are trged, at the trial, are some- 
times wholly onritted in the statements given to the public, and often 
misrepresented, or stated t6o indistinctly to be generally understood. 
It is to the answer that the world must lp6k for the justification of the 
accused.' It is by his answer alone, that he can furnish a clear, concise, 
and authentic explanation of his conduct and his motives, supported by 
such a statement of his proofs, as can be extensively read, clearly un- 
derstood, and easily remenibered. He may, therefore, claim frbhi jus- 
tice, and expect from the high dignity and responsible character of this 
honorable tribunal, such time for preparing this very importaint docu- 
xriient, as- may enable him to bestow on it all the Care and labor whick 
it requires, and to give it all the force of which it may be sXisceptible. 

" In stating these considerations, Mr. President, in support of my 
Teqfiest for a continuance of this case, I disclaim all intention of affect- 
ed delay.' Feeling a consciousness of my integrity, and a just pride of 
character^ which place me far above the fear of events, I am anxious 
to meet thrs accusation, ahd I rejoice in an opportunity of refuting it. 
I know th^t my conduct, though liable to a full portion of human error^^ 
has at all times been free from intentional impropriety. I know that 
in all the instances (Selected as' the grounds of accusation, I have dis- 
charged my official duties, with a sact^d and inviolate regard to my oath, 
my character, the laws of my country, and the rights of my fellow citi- 
zens. V^ know that I can prove my innocence as to all the mattes al- 
leged against tatT) And acrimonious as are the terms in which many oi 

^ .S .  
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H)€ accusations &re conceived ;|Jiir&h and opprobrious a^ are the cpi^ 
thets whei'ewith it has been thought proper to assail my nam^ and cha-^ 
Tacter, by those who were * fiuhng in their rmrut^H armsy whilst I wo* 
contributing my utmost aid to lay the ground-work of American liberty^ 
-I yet thank my accusers, whose functions as members of the govern^ 
mentof my country I highly respect, for having at length put their 
charges into a definitive form, susceptible of refutation ; and for having 
thereby affoi'ded me an opportunity of vindicating my innocence, in the 
face of this honorable court, of i»y country, and of the world." 

On using the expressions marked in itaHcsy 

The President interrupted Mr. Chase, and said that observations of 
censure or recrimination were not admissible ; it would be very impro- 
per for him to listen to observations on the statements of the House of 
Representatives before an answer was filed. 

M«^ Chase said he had very few words more to add, which would con- 
dude what he had to say at the present time<i 

With the permission of the President he proceeded : 

^^ But this vindication^ situated as I am, and as this case is, cannot 
be the work of a few weeks. Much time has been employed in prepar- 
ing the accusation ; less wiU be required for the defence; but a short 
time will not suffice. I am far from presuming to prescribe to this ho<^ 
norable court, whose sense of justice and disposition to grant every pro- 
per indulgence, I cannot doubt ; but it may perhaps be not improper to 
suggest that by the first day of next session, the answer could be pre- 
pared and put in ; and that the trial might then take place as soon after- 
wards, as the witnesses could be collected. I declare that it will be im- 
possible for me to prepare my -answer in such time as to commence the 
trial during this session with any prospect of bringing it to a close be- 
fore the session must end ; and were I to omit that full answer which I 
wish to give, it would be impossible for me, in the course of this sessi- 
on, (only two months of which now remain) to ascertain fully all the 
facts necessary for my defence ; to find out and bring to this place, the 
witnesses and written testimony} or to make arrangements, relative to 
that assistance of counsel which my case requires, my age and infirmi- 
ties render essential, and a longer time would enable me to procure. 

" I hope, Mr. President, I may be permitted to observe, that my /irt* 
vate 2ind /irqffssional reputation foi* probity and honor, has never been call- 
ed in question. I have sustained a high judicial character for above 
sixteen *years, and during the first six I presided at the trial of more 
fcriminals than any other judge within the United States. During this 
whole period of time my official conduct has never been arraigned, ex-^. 
cept only in the trjals of Cooper, Fries, and Callender, above four years 
ago. For the truth of these assertions I appeal to all who know me i 
and particularly to the two honorable senators from Maryland. 

" In respect to the present prosecution, 1 will make but one remark . 
That 1 am impeached for giving on the trial of Callender, several judii 
dal opinions, in which judge Griifin, my associate, concurred; my opi- 
nions are held to be criminal, or that they flowed fnom partiality, and an 
intention to oppress Callender i^ but the same opinions given by my as- 
sociate have been considered perfectly innocent. 
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« I have now only to solicit this honorable court fo allow me until 
the first day of next session to put in my answer, and to prepare for my 
trial ; and I submit myself as to the further proceedings in this case to 
the discretion of this honorable coart, in whose integrity, impartiality 
and independence I repose the highest confidence. I will not for a mo^ 
ment believe that the spirit of party can ever entey and pollute these 
walls,'' or that popular prejudice or political motives will be harbored in 
the bosom of any member in this honorable body. 

^^ On the contrary, n hope and expect, that all its decisions will be 
governed by the immutable principles of justice, and a sacred regard 
to the constitution and the law of the landTfwhich every member of thia 
court is bound by duty, and the obligatiofls of It* christian judge, to sup- 
port and observe." 

Mr. Chase, having finished his address, was desired by the President, 
if he had any motion to make, to reduce it to writing, and hand it to tbp 
secretary. 

-^hereupon, Mr. Chase submitted the following motion : 

g^I solicit this honorable court to allow me until the first day of the 
' next session, to put in my answer, and to prepare for my trial/^ 

l^he Prendent informed Mr. Chase, that the Court would takfmne to 
consider his motion.* 

The Senate withdrew to a private apartment, where debate arose on 
the question, whether it was not incumbent on the Senators to take the 
oath required by the constitution, before they took into consideration 
the motion of Mr. Chase, which issued in the adoption of the following 
resolution : 

R^aoivedy That on the meeting of the Senate, to-morrow, before they 
proceed to any business on the articles of impeachment before them, 
and before any decision of any question, the oath prescribed by the 
rules, shall be administered to the President and members of the Senate. 

On the ensuing day, previously to the entrance of the Senate into 
the public room, considerable debate took place on the motibn of Mr. 
Chase, without any decision being made. 

THURSDAY^ JAvvARr 3rf, 1805. 

The court was opened by proclamation about 2 a'clock. ' 
The oath prescribed was administered to the President by the secre* 
tary. 

The President administered the oath presciibed to the following 

members : 

Messrs. Adams, Anderson, Baldwin, Bradley, Breckenridge, Brown, 
Condit, Dayton, EUery, Franklin, Giles, Hillhouse, Howland, Jackson, 
Mitchill, Moore, Olcott, Pickering, Smith, (of Maryland J Smith, (of 
Aew York^) Smith, (of Ohioy) Smith, (of Vermont J Sumter, Tracy, 
White, Worthington, Wright. 




• During these firoceeding^y neither the ManagerSy or Home ofReftre'- / 
tMentativea were present. 



so ^ 

And the affirmation was ad|nini3tered to Messrs. Logan, Macl$iy;r 
fo^d Plumer. 

The President stated that he had received a letter from the defendant, 
/enclosing an affidavit that further time was necessary for hip to pre? 

Fare for trial ; which affidavit was read) as follows : 

City of Wasfyingtoriy €9, 

Samuel Chase made oath on the holy evangels of Almighty Gody 
that it is not in his power to obtain information respecting the facts air 
Jeged in the articles of impeachment to haye taken place in the city 
of Philadelphia, in the trial of John Fries ; or of the facts alleged to 
have taken place in the city of Richmond, in the trial of James T. Calr 
lender, in time to prepare and put in his answer, and to proceed to trial, 
with any probability that the same could be finished on or before the 
fiftli day of March next. And further, that it is not in his power to pror 
cure information of the names of the witnesses, whoni he thinks it may 
be proper and necessary for him to summpn, in time to obtain their 
attendance, }f his ansyjrer could be prepared in time sufficient for the 
finishing pf the said trial, before the said fifth day of March next : an4 
the said Samuel Chase further made oath, that he belipves it will not 
be in his power to obtain the advice of counsel, to prepare his answer, 
^nd to give him their assistance on the trial, which he thinks necessary, 
if the said trial should take place during the present sessi^ of Con- 
gress ; and that he verily believes, if ke had at this time, full informa- 
tion of facts, and of the witnesses prpper for him to summon, and if he 
had also the assistance of counsel, that he could not prepare the answer 
he thinks he ought to put in, and be ready for his trial, within the space 
of four or five weeks from this time. And further, that his application 
t^ the honorable the Senate, for time to obtain information of facts, in 
order to prepare his answer^ and for time to procure the attendance of 
necfSf^ry witnesses, and to prepare for his defence in the tfial, and to 
obtain the advice and assistance of counsel, is not made for the purpose 
of delay, but only for the purpose of obtaining a full hearing of the ar? 
tides of impeachment against him, in their real merits. 

SAMUEL CHASE. 

Sworn to this third day of January, 1 805, bpfore 

SAMUEL HAMILTON. 
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Whereupon, yThe following motion was made by Mr. Bradley : 
Orderedj That Samuel Chase file his answer, with |;he secretary of the 
Senate, to the siyeral articles of impeachment exhibited against him, 
jby the House of Representatives, on or before the day of 

A motion w^^i made by Mr. Giles to amend the motion, and to strike 
put all that follows the word " Orderedy^' and insert " That next 

^hall be the day for receiving the answer, and proceeding on the trial of 
the impeachment against Samuel Chase." 
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Mr. Hillhouse called for a division of the question. And the yeas 
^nd nays being taken on striking out, it passed in the affirmative, yeas 
?0,nays 10.^ 

Those who voted in the aftrmative, are, 

Messrs. Anderson, Baldwin, Breckenridge, Brown, Condit, Ellery, 
Franklin, Giles, Howland, Jackson, Logan, Maclay, MitchiU, Moore, 
Smith, (of Mary land J Smith, (ofKew York J Smith, (of Ohio J Smith, 
{of Vermont j) Sumter, Worthington. • 

Those who voted in the negative, are, 

Messrs. Adams, Bradley, Dayton, Hillhouse, Olcott, Pickeringy 
Plumer, Tracy, White, Wright. 

On motion, to insert the amendment proposed, llie yeas and nays 
being taken, it passed in the affirmative, yeas 22, nays 8. 

Those who voted in the affirmative, are, 

Messrs. Anderson, Baldwin, Bradley, Breckenridge, Brown, Conditi 
Dayton, Ellery, Franklin, Giles, Howland, Jaekson, Logan, Maclay> 
Mitchill, Mpore, Smith, ((^ Maryland^) Smith, (ofMvf fork j J Smithy 
fofO/Uo^J Smith, (ofVermonty) Sumter, Worthington* 

Those who voted in the negative, are, 

Messrs. Adam^, Hillhouse, Olcott, Pickering, Plumer, Tracy, White, 
Wright. 

On motion, by Mr. Tracy, to fill the blank with the words <* the 
Srst Monday of December next,'' the yeas and nays being taken, it pass* 
ed in the negative, yeas 12, nays 18. 

Those who voted in the affirmative, are, 

Messrs. Bradley, Dayton, Hillhouse, Logan, Olcott, Pickering, Plum- 
ler, Smith, (of Maryland^) Smith, (ofOMo^) Smith, (of Vermont^) 
Tracy, WJiite, 

' Those who voted in the negative, are, 

Messrs. Adams, Anderson, Baklwin, Breckenridge, Brown, Condit, 
Ellery, Franklin, Giles, Howland, Jackson, Maclay, Mitchill, Moore, 
Smith, (of Acw Yorky) Sumter, Wprthington, Wright. 

On motion, by Mr. Breckenridge, to fill the blank with the words " the 
fourth day of February next," the yeas an4 nays being taken> it passed 
ip the affirmative, ye^s 92; nays 8. 
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Those who voted in the affirmative, are, 

Messrs. Adams, Anderson, Baldwin, Breckenridge, Brown, Coadit, 
Ellery, Franklin, Giles, Howland, Jackson, Logan, Maclay, Mitchill, 
Moore, Smith, /^ Maryland^ ^toSxhiCof Mw-YorkJ Smith, (of 
(Mo J Smith, (qir FermontJ Sumter, Worthington, Wright. • 

 ft 

Those who voted in the negative, are, 

Messfs. Bradley, Dayton, Hillhouse, Olcott, Pickering, Plumer, Tra- 
cy. White. 

On motion, to agree to the order, as amended, the yeas and nays be- 
bg taken, it passed in the affirmative, yeas 21, nays 9» 

Those who voted in the affirmative, are, 

Messrs. Anderson, Baldwin, Breckenridge, Brown, Condit, EUery, 
Franklin, Giles, Howland, Jackson, Logan, Maclay, Mitchell, Moore, 
Smith, (of Mary land J Smith, (ofJ^Tew-YorkiJ Smith, (qfOhioJ Smith, 
(of FermontJ Sumter, Worthington, Wright. 

Those who voted in the negative, are, 

Messrs. Adams, Bradliey, Dayton, HUlhouse, Olcott, Pickering, 
Plumer, Tracy, White. 

. * So it was/ 

/ Orderedy That the fourth day of February next, shall be the day for 
I receiving the answer, and proceeding on the trial of the impeachment 
I against Samuel Chase, ^ 

Ordered^ That the secretary notify the House gf Representatives, an4 
Samuel Chase thereof. 



Between this day, and that assigned for receiving the an- 
swer of Mr. Chase, the Senate chamber was fitted up in a 
style of appropriate elegance. Benches, covered with crim- 
son, 6n each side, and in a line with the chair of the Pre- 
sident, were assigned to the members of the Senate. On 
the right and in front of the chair, ^ a box was assigned to 
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the Managers, and on the left a similaf box to Mr. Chase^ 
* and his counsel, and chairs allotted to such friends as he 
might introduce. The residue of the floor was occupied 
with chairs for the accommodation of the members of the 
House of Representatives ; and with boxes for the recep- 
tion of the foreign ministers, and civil and military officers 
of the United States. On the right and left of the chair, 
at the termination of the benches of the members* of the 
court, boxes were assigned to stenographers. The per^- 
manent gallery was allotted to the indiscriminate admission 
of spectators. Below this gallery, and above the floor of 
the House, a new gallery was raised, and fitted up with pe- 
culiar elegance, intended primarily for the exclusive accom- 
modation of ladies. But this feature of the arrangement 
made by the Vice-President, was at an early period of the 
trial abandoned, it having been found impracticable to se- 
parate the sexes ! At the termination of this gallery, on 
each side, boxes were specially assigned to ladies attached 
to the families of public characters. The preservation of 
order was devolved on the marshal of the district of Colum- 
bia, who was assisted by a number of deputies. 



TRIAL 



OF 



SAMUEL CHASE- 



MOJsrDuiY^ FEBRUAsr Athy 1805. 



ABOUT a quarter before ten o'clock the court was open* 
ed by proclamation ; all the members of the Sena^tey thirty 
four, attending. 
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The eliambcr of the Senate^ which is very extensive, was 
soon filled with spectators, a large portion of whom con- 
sisted of ladies, who continued^ with little intermission^ to 
attend during the whole course of the trial. 

The oath prescribed was administered to Mr. Bayard, 
Mr. Cocke, Mr. Gaillard, and Mr. Stone, members of the 
cdurt, who were not present when it was before adminis- 
tered. 

Ordered^ that the secretary give notice to the House of 
Representatives, that the Senate are in their publia chamber, 
and are ready to proceed on the trial of Samuel Chase ; 
and that seat^ are provided for the accommodation of the 
members. 

In a felv minutes the managers^ viz : Messrs. J. Ran- • 
dolph, Rodney, Nichofeon, Boyle, Early, G. W. Campbell, 
and Clarke, accompanied by the House of Representatives 
in committee of the whole, entered and took their seats. 

Samuel Chase being called to make answer to the arti- 
cles of impeachment, exhibited against him by the Housd 
of Representatives, appeared, attended by Messrs. Harper, 
Martin, and Hopkinson, his counsel ; to whom seats were 
assigned. 

The President, after statiftg to Mr- Chase the indulgence 
of time which had been allowed^ enquired if he were pre- 
pared to give in his ans>yer. 

Mr. Chase said, he had prepared it, as well as circum- 
stances would permit: and submitted the following mo- 
tion : 

" Samuel Chase moves for permission to read his an- 
swer, by himself and his counsel, at the bar of this honorable 
court.'' 

The President asked him if it was 'the answer on which 
he meant to rely ? to which he replied in the affirmative. 

The motion being agreed to by a vote of the Senate, Mr. 
Chase commenced the reading of his answer, (in which he 
was assisted by Messrs. Harper, and Hopkinson,) as follows : 



THIS respondent, in his proper person, comes 
ihto the said court, and protesting that there is no 
high crime of misdemeanor particularly alleged in the 
said articles of impeachment, to which he is, or can 
be bound by law to make answer ; and saving to him- 
self now, and at all times hereafter, all benefit of ex- 
ception to the insufficiency of the said articles, and 
each of them, and to the defects therein appearing in 
point of law, or otherwise; and protesting also, that 
he ought not to be injured in any manner, by any 
words, or by any want of form in this his answer ; he 
submits the following facts and observations by way 
of answer to the said articles. 

The first article relates to his supposed misconduct 
in the trial of John Fries, for treason, before the cir- 
cuit court of the United States, at Philadelphia, in 
April and May, ISOCfe and alleges that he presided 
at that trial, and that " unmindful of the solemn duties 
of his office, and contrary to the sacred obligation by 
which he stood bound to discharge them, faithfully 
and impartially, and without respect to persons," he 
did then, " in his judicial capacity, conduct himself 
in a manner highly arbitrary, oppressive, and unjust.'* 

This general accusation, too ^ vague in itself for 
reply, is supported by three specific charges of mis* 
conduct: 

1st. " In delivering an opinion, in writing, 6n the 
question of law, on the construction of which, the 
defence of the accused materially depended:" which 
opinion, it is alleged, tended to prejudice the minds 
of the jury against the caseof tlie said John Fries, the 
prisoner, before counsel had been heard in his favor." 

2d. "In restricting the counsel for the said John 
Fries, from recurring to such English authorities, as 
they believed apposite ; or from citing certain statutes 
of the United States, which they deemed illustrative 
of the positions, upon which they intended to rest the 
defence of their client." 

4 
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3d. '* In debarring tl^e prisoner from his -constift^ 
tional privilege of addpessing the jury (through his 
counsel) on the law, as well as on the fact, whic^i was 
to determine his guilt or innocence, and at the same 
time endeavoring to wrest from th^ jury their indis- 
putable right to hear argument, and determine upon 
the question of lawy as well as the question of fact, 
involved in the .verdict which diey were required to 
give.*' r 

. This first article then concludes, that in consequence 
of this irregular conduct of this respondent, "the ^id 
John Fries was deprived of the right, secureito him 
by the eighth article, amendatory of the constitution ; 
and was condemned to death, withoi^t having been 
heard, by counsel, in his defence." 

3y the eighth article amendatory to the constitu- 
tion, this respondent suppos^, is meant the si>Qtb 
amendment to the constitution, of the United States ; 
which secures to the accused, in all criminal prose- 
cutions, the right to have the assistance of counsel for^ 
his defence. 

, In answer to these three charges, the respondent 
admits that the circuit cotirt of the United States, for 
the district of Pennsylvania, was held at Philadelphia, 
in that district, in the months of April and May, in 
the year of our Lord, one thousand eight hundi;ed; at 
which court John Fries, the person named in the said 
first ^icle, wai^ brought to trial, on an indictment for 
treason against the United States ; and that this res- 
pondent then held a commission, as one of the asso- 
ciate justices of the supreme court of the United 
States ; by virtue of which office, he did, piffsuant to 
the laws of the United States, preside at the above 
mentioned trial, and was assisted th^erein by I^ichard 
Peters, esq. then, and still district judge of the United 
States, for the district of Pennsylv^ia; who, as di* 
rected by the laws of the United States, sat as assistant 
judge at the said trial. 
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' With, respect to the ojpinidn, wluch is alleged to 
have been delivered by this respondent, at the abov^ 
mentioned trial, he begs leave to lay before this honor* 
able court, the true state of that transaction, and to 
call its attention to some facts and considerations, by 
which his conduct on that $ubject will, he presumes^ 
be fully justified. 

The constitution of the United States, in the third 
section of the third article, declares that " treason 
against the United States,r shall consist onfy in levying 
V)ar against them^ or in adhering to their enepoieSi 
giving them aid ^nd comfort.'* 

By two acts of Congress, the first passed on the third 
day of March, 1791, and thesecond on the eighth day . 
t)f May, 1792, a duty was imposed on spirits distilled 
within the United States, and on stills; and various 
provisions vrere made for its collection^ 

In the year 1794, an insurrection took place in four 
of the western counties of Pennsylvania, with a vievir 
of resisting, and preventing by force the execution of 
these two statutes ; and at a circuit court of the United 
States, held at Philadelphia, for the district Of Pennsyl- 
vania, in the month of April, in the year 1795, by 
WiUiam Patterson, esq. then one of the associate jus- 
tices of the supreme court of the tJnited States, and 
Ac above mentioned Richard Peters, then district 
judge of the United States, for the district pf Pennsyl-. 
vania, two persons^ who had been concemedin the above 
named insurrection, namely, Philip Vigol and John 
Mitchel, were indicted fpr treason, of levying war 
against the United States, by resisting and preventing 
by force the execution of the two lastufientioned acts 
of Congress j and were, after a full and very solemn 
trial> convicted on the indictments and sentenced to 
deatth. They were afterwards pardoned by Gcorgjc 
Washington, then President of the Uriited States, . 

In the first of these trials, that of Vigol, the defence 
of the prisoner was conducted by very able counsel, one 
#f whom^ William Lewis, es(}. is the samci person who 
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appeared as ccmnsei for Jdih Fries, in the trial now 
under consideration. . Neither that learned gentleman, 
nor his able cdleaguc, then thought proper to raise the 
question of law, ** whether resisting and preventing by- 
armed force J the execution ot a particular law of the 
United States, be a * levying of war against the Unit^- 
€d States," according to the true meaning of the con- 
stitution ? although a decision of this ctue^tion in the 
negative, must have acquitted the prisoner. But in the 
tiext trial, that.of Mitchell, tliis question was raised on 
the part of the prisoner, and was very fully and ably 
discussed by his couilsel; and it was solemnly ideter- 
mined by the court, both the judges concurring, *^ that 
to resist or prevent by areied force, the execution of «t 
particular law of the United States, is a levying of war 
against the United States, and consequently is treasoa, 
within the true meaning of the constitution.'' The 
decision, according to the best established principles 
of our jurisprudence, became a precedent for all courta 
of equal or inferior jurisdiction; a precedent which, 
although not absolutely obligatory, ought^to be viewed 
with very great. respect, specially by the. court inc 
which" it was made, and. ought never to bie departed 
from, but oiv the fiallest and clearest conviction of its 
incorrectness. 

On the 9th of July, 179&, an act of Congress waa 
passed, providing for a valuation of lands ahd dwelling 
houses,, and an enumeration of Slaves throughout the 
United States; and directing the appointment of com^ 
missioners and assessors for carrying it into execution j 
And on the 4th day of July,- in the same year, a direct 
ta»vwas laid by another act of Congress of that date, 
on the lands, dwelling houses, and slaves, sq to be va-r 
lued and enumerated. 

In the mbnths of February and March, A, D. 1799, 
an insurrection took place in the counties of Bucks and 
Northampton, in the state of Pennsylvania, for the pur, 
poi^e of resisting ^nd preve^iting by force, the execu*. 
tion of the two. last mentionecLacts. of Congress^ aqd 
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particularly that for the vatluation of lands ana dwelling 
houses. ' John Fr^es, the p^^w mentioned in the ^rtii. 
cle of impeachinent now under consideration, was ap*. 
preli^nded and committed to prison, as one of the ring- 
leaders of this insurrection; and at a" circuit court erf* 
the United Stales, heldat Philadelphia, iiiandfor the 
districtof Pennsylvania, in the month of Aprils A.- D* 
1799, hewas brought to trial for this offenqe,- on an 
indictment for treason, Hby levying waragainst the Unit-, 
cd States, before J^nes Iredell, esq, then one of the 
associate justices of the supreme court of the United 
States, who presided Tin the isaid court, According/to , 
law, and the above nnfentioned Richard Peters, then dis* 
trict judge of the United States, for the district o{ Penn- 
jsylvania, who sat in t;hc said circuit court as issistant 
judge. ^ ; V 

• In this fa4al,-'which was cofidutJted with great sofem- 
nily, and occupied nine days, thp prisoner v^as assisted 
by Wm. Lewis and Alexander James Dallas, esqst two 
very ableandeminent coiln&ellors ; the former of whom, 
Wm. Lewis, is the person who assisted as above men- 
tioned, in conducting the defence of Vigol, qn a simi- 
lar indictment.- These geiitlemcn, finding that the fiicts 
alleged were fully and undeniably ]^roved, by a verjr 
minute and elaborate examination of witnesses, thoughj: 
proper to rest the' case of the prisoner, on the questiori . 
of law which had beeu detcrniined in the cases 6f Vi-' 
gol and Mitchel above mentioned, and had then bees 
acquiesced in, biit which tpey thought proper again to 
rai^. They contended, ** that to resist by force of 
arms a particular law of the United States, does hot 
anK>unt to levyipg-war against the United States, with- 
in the true meaning of the constitution, apd therefore 
it is not treason^ but a riot only." This question they 
argued at great lengthy and with all the fprcie of th^ir 
learning and genius ; and ^ter a very full discussion at 
the bar, and the most mature deliberation by the court, 
the learned and excellent judge who then jnesided, and 
who wa3 no less dislinguished hf his humanity and 
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tenderness towards persons triedi before him, than by 
his extensive knowledge and great talents as alawyer^ 
pronounced the opinion 6f hirasclF and his colleague, 
** that to resist or prevent by forcfe, the execution of a 
particular fow^ of the United, States, ddes amount to 
levying war against theni, within thef tnit meaning of 
the constitution, and does therefore constitute th? cHme 
of treasOh :'" thereby adding the weight of another and 
niore sbleinn decision, to the precedent which had been 
established in the above tnentioned case^ of Vigol and 
Mitohel. - • 

liJnder thife opinion of the^ourt on the question of 
Taw, the jury, liavirig no doubt as to the facts, found 
the said John Fries guilty ojF' treason, on th^ above 
menti^ed indidtmeat,\ Btit a new 'trial was granted 
by the coiirt, not by reason of any doubt as to the 
correctness oTthe. decision on the Question of law, but 
solely on the ^ound,'.as this respondent hath under* 
stood and believes, th^t t)ne of the jlirors of the petit 
jury, ^fter'he was sumnioned, b^it l^efore he waa 
sworn an tht tcial, had made some declaration unfa^ 
nirabletQ the prisoner.. . 

The ydlow fevfcr having appeared ih Philadelphia 
in the.?uminerof the year 1799, the above mentioned 
Rjichard Peters, then district judge of the United 
. States; for the district of Pennsylvania, did according 
to law appoint the next circuit court of that district, 
ft> be held at Norris town therein : Pursuant to which 
appointni^nt, a circuit court was held ^t Nc^is town 
aforesaid, in and for the? said district, on %bt 1 1th day 
of October, in the last menticMied yearv, before B.ush^ 
rod Washington, esq. dien one of th^ associate jus-« 
tices of thie supreme cou^ of the United Statps, -and 
tiie abovfe inentibned Ricfewd JPe^ers ; at which court 
no proceedings were, had on the aforesaid indictment 
against John Fries, because, as this respondent hath 
been informed and believes, the commission of the 
marshal of the said district had expired, before he 
isutnmoncd the jurors to attend at the said court, and 
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liad not hCien renewed ; by reason of which no legpil 
pannel of jurors oould be formed. 

On the llth day df April/ A. D. 18Q0, and froia 
that day until the 2d day o^ May^ in the san;ie year, 
a circuit court of the; United States was held at Phi- , 
ladelphia^ in arid for the district of Pennsylvania, be- 
fore this* respondent^', then one of the associate jus- . 
tices of the supretn^ coi^rt of the United States, and 
the above mentipned Richard Ft'ters, then district 
judge of the United States for the. district of Piennsyl. 
vania. At this court, thJe indictment on \vhich. ihife 
said John Fries had bieen convicted aS above mention- 
ed, was qtiashed ex officid by WiUiam Rawle, esq. 
theniattorney of th^ United States for the district of 
Pennsylvania, and a new indictment Was by him pre- 
ferred against the^said John Fjries, for treason of levy- 
ing war against the United' States, by resisting aftd 
preventing by forqe, in the manner a,boye set forth, thf? 
execution of .the above mentioned act^. qf Congress, 
for the valuation of lands and dwelUng! houses and the 
enumeration of slaves, and for kvying and collecting 
a direct tax. This indictment, '(rf which a true copy, 
marked exhibit No. 1 31 is herewith exhibited by this 
responderit, who prays that it majr bb taken as part of 
this his anaw^r, being found by tjl^e grand jury on the 
16th day of April, ISQO, the! said John Fries was tm 
the same day ^aigned diereoii, and plead iiot guilty. 
William Lewi? and Alexander Jaihes Dallas, esqrs. 
the same persons who had conduiited his. defence at 
his former trials were again at his request assigned by 
the court as his, counsel; and his trial was appointed 
to be had, on Tuesday ^e 2^ day of the last men- 
tioned month oif April, 

After this indictment was found by the grand jury, 
this respondent considered , it with great care and de- 
liberation^ and finding frbm the three overt acts of 
treason which it charged, that the question of law 
arising upon it, was the same question which had al- 
ready been decided twice in the same courts oa so<« 
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lemn argument and 'deliberatiori,^and onCeinlhac ve- 
ry case, he « cop&ideced the law as^ setded by those 
dec^ions, with the qoYrectMss of which on'full con- 
sideration he ^\sas entirely •satisfied ; and by the au- 
thority of whicK he shoiild have deejned'himself bound, 
even had he regarded the question as .doubtful in Jt- 
self. They are moreover in perfect conformity Avidi 
the uniforiti tenor of decisions in the courts of England . 
and Great 3ritain,, from the rcvoljit^op, in 1688, to 
the present time, wliich,*in hia c^iniori, added greatly 
to their weight arjd authority. ', ' 

And surely he neisd not urge to this honorable court, 
the correctness,^ the impoitante, and the absolute ne- 
cessity of adiieririg to princ'iplegj of law once establish' i 
ed, and ofcon^dering the law as finally settled, after 
repeated and soleinA decisieus by courts of competent 
junsdiGtion. . A contrary principle would unsettle the 
basis of'oujcwhcSe, system of jui^isprudencc, hitherto 
gur safeguard j^nd ourJboast; would, reduce the law 
df the Jand, ]gmd subject tifie rights of the citizen, to 
, the arbitrary will, tlk passion?, or die caprice of the 
judge in eack ^particurar casje^^ and would substitute 
the varying opinions <rf various men, instead of that 
'fixed, perniani&nt rule, in which the very essence of 
law consists. If this respondent erred in regarding 
this pDi«t as settled, by the repeated and solemn adjti^^ 
dications of his predecessors, m the same court and 
in the sam€ case ; if he erred in OTpposing, that a 
princlpje established .by two solemn decisions, rwas 
obligatory upon him, sitting in the same court wix6re 
t^ose deciisibns had been made; if he €rred in be- 
lievingthat it would be the highest presumption in 
him, to jset up his opinion and judgineint oyer that t)f 
his colleague, * who had twice decided the^sariie ques- 
tion, and of two of his pfredecessors, who justly rank 
among the ablest judges that hive ever adt)med a 
court ; if in all this he erred, it is an error of which he 
cannot be ashamed^ and which ht trusts will not be 
deemed crimiiial in thfe eyes of flits honorable covrt,. 
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of his country; or of that posterity by which he, his 
accusers, and his judges, must one day be judged. 

Under the influence of these considerations, thi^ 
respondent drew up an opinion on the law, arising 
fronri the overt acts stated in the said indictment, 
which was conformable to the decisions before jgiven 
as above mentioned, and which he sent to his colfea^e 
the said Richard Peters, for his consideration. That 
gentleman . returned it to this respondent, with some 
amendments affecting the form only, but not in any 
manner touching the substance. 

The opinion thus agreed to, this respondent thoilght 
it proper to communicate to the prisoner's counsel...* 
several reasons concurred Jn favor of this communi- 
cation. ' 

In the first place, this respondent considered him- 
self and the court; as bound by the authority of the 
former decisions ; especially the last of them, wjiich 
was on the same case. He considered the law a$ 
settled, and had every reason to believe that his col- 
league viewed it in the same light. It was not sug- 
gested or understood, that any new evidence was to 
be offered ; ^nd he knew that if any should be offered, 
which could vary the case, it would render wholly in- 
applicable both the opinion and the former decisions 
on which it was founded. And he could not and did 
not suppose, that the prisoner's counsel would be de- 
sirous df wasting verjr .pi-ecious time, in addressing 
to the court an useless argument, on a point which 
that court held itself precluded fix>m deciding in their 
favor. He therefore conqeived that it would be ren* 
depng the counsel a service and a favor, to apprise 
them before hand of the view which ihp court had 
taken of the subject ; so. as to let them see in time, 
the necessity of endeavoring to produce new testimo- 
ny, which might vaiy the case, and take it out of the 
authority of former decisions. 

Secondly f There were more than one hundred civil 
causes then depending in the said court, as appears 

5 
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by the exhibit marked No. 1, which tliis respondent 
prays may be taken as part of this, his answer. Ma- 
ny of those causes hadaii^ady been subjected to great 
delay, and it was the peculiar duty of this respondent, 
as presiding judge, to take care, that as little time as 
possible should be unnecessarily consumed, and that 
every convenient and proper dispatch should be given 
to the business of the citizens. He did believe, that 
an early communication of the court's opiniop, might 
tend to the saving of time, and consequently to the 
dkqpatch of business. 

' TJSirdlyy As the court held itself bound by the for- 
mer decisions, and cquld not therefore alter its opinion 
in consequence of any. argument^ and as it was the 
duty of th? court to. charge the jury oii the law, in att 
cases submitted to their consideration,, he knew that 
thi^ opinion miist not only be made known at some 
period or other of the trial, but must at the end of the 
trial be expressly delivered to the jury by him, in a 
charge from the bench :. and he could not suppose and 
cannot yet imagine, that an opinion, which was to be 
thus sdtemnly given in charge to the jury, at the close 
of the trial^ could make any additional impression on 
their minds, from the circumstance of its being inti- 
mated to tlie counsel before the trial began, in the hear- 
ing of those who. niight"^ be afterwards sworn on the 
|ury.. ^ ' • 

Ai>d, lastly, it wasthen his* opinion, and still is, that 
it is the duty of ev^ry court of this country, and was 
his duty gn the trial now under consideration, to.guard 
fee jury against ermne^us impressions respecting the 
laws of the land.-^ He well khowi^,! that it is the right 
of juries in criminal cases, to grve a' gen«^ verdict 
of acquittal, which cannot be set aside on account of 
its being contrary to law, .and that hence results the 
power of juries, to decide on the law as well as on the 
facts, in all criminal cases. This power he holds to be 
a sacred part of our legal privileges, which he never 
has attempted, and never will attempt to abridge or to 
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obstruct. But he also knows, that in the exercise of 
this power, it is the duty of the jury to govern them- 
selves by the laws of the land, over which they have no 
dispensing power ; and their right to expect and re- 
ceive from the court, all the assistance which it can 
give, for rightly understanding the law. To withhold 
this assistance, in any manner whatever; to forbear to 
give it in that way, which may be most effectual for pre- 
serving the jury from error and mistake; would be 
an abandonment or forgetfulness ^f duty, which no 
judge could justify to his conscience or to the laws. In 
this case, therefore, where the question of law arising 
on the indictment, had been finally settled by authori* 
tative decisions, it was the duty of the court, and es- 
pecially of this respondent as presiding judge, early to 
apprise the coun^l and the jury of these decisions, and 
their effect, so as to save the former from the danger 
of making an improper attempt, to mislead the jury in 
a matter of Jaw, and the jiiry from having their minds 
preoccupied by erroneous impressions. 

It was for these reasons, that oh the S2d day of April, 
1800, when the said John Fries was brought into court, 
and placed in the prisoner^' box for trial, but before 
the petit jury was impannelfed to try him, this respon- 
dent informed the abovementioried William Lewis, 
one pf his counsel, the aforesaid Alexander James Dal- 
las hot being then in court, " that the court had delibe- 
rately considei:ed the indictment against John Fries for 
treason, and the three several owrt acts of treason stat- 
ed therein : That the crime of treason was defined by 
the constituti(Mi of the United States : That the fcde- 
iral legislature had the power to make, alter, or repeal 
laws, so the judiciary only had the power, and it was 
their duty, to declare, expound'^nd interpret the con- 
stitutioq and laws of the United States : That it was 
the duty of the court, in all criminal cases, to state to 
the petit jury, their opinion of the law arising on the 
fects; but the pfetit jury, in all criminal cases, were to 

decide both the law and the factSi on a cohsidcratioii 
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of the whole case : That there must be some con- 
structive exposition of the terms used in the constitu- 
tion, ** levying war .against the United States:^' That 
the question, what acts amounted to levying War 
against the United States, or the government thereof, 
was a question of law, and had beeri decided by judges 
Patterson and Peters, in the cases of Vigol and Mitchel, 
and by judges Ireddl andTeters, in the case pf John 
Fries, prisoner at the bar, in April 1799: That judge 
Peters remained of the. .same opinion, which he, had 
twice before delivered,^ and he, this respondent, on 
long and great consideration, concurred in the opinion 
of judges Patterson, Iredell, and Peters: That to pre- 
vent unnecessary, delay, and to save time on the trial 
of John Fries, and to prevent a delay of justice, in, the 
great number of civil causes depending for trial at that 
term, the court had drawn up iri ivriting, their opinion 
of the law, arising on the overt acts, stated in the in- 
dictment against John^ Fries ; and had directed David 
Caldwell their clerk, to nlake out three copies of their 
opinion, qne to be delivered to the attorney of the 
district, one to the counsel for the prisoner, and one | 
to the petit jury, after they should have been impan- 
nelled anji heard the indictment read to them by the I 
clerk, and after the district attorney should have stated 
to them the law on the overt acts alleged in the in- 
dictment, a§ ^t iappeared to him." 

After these observations, this respondent delivered 
•one of the abovementioned copies to the aforesaid i 
William Lewis, then attending as'one of the prisoner's ! 
counsel ; who read part of it, and then laid it down on 
the table before him. Some observations were then 
made on the subject, by him and the abovementioned 
Alexander James jDallas, who had then come into 
court ; but this respondent doth, not now recollect 
those observations, and cannot tmdertake to state 
them accurately. 

And this respondent fyrther saith, that the paper 
marked exhibit J^b. 2, and herewith exhibited, which 
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he .prays leave to make part of this his answer, is 
a true copy of the original opinion,'^ drawn up by him 
arid concurred in by the said Richard Peters, as above 
set forth, which original opinion is now in the posses- 
sion of this respondeht, ready to be produced to this 
honorable court.' He may have erred in forming this 
opinion, and in the ti^nC and manner of making it 
known to the counselibr the prisoner. If he erred in 
forming it, he erred in common with his colleague 
and wiA two of his predecessors; ^nd he presumes to 
hope that an errOr which has never been deehied cri- 
minal in them, will not be imputied as a crime to him,' 
who was led into it by their example and their autho- 
rity. If he erred in the time and manner of making 
known this opinion, he feels a just confidence, that 
when the reasons which he has alleged for his conduct, 
and by which it seemed to him to be fully justified, 
shall come to be carefully weighed, they will be suf- 
ficient to prove, if hot that this conduct was perfectly 
regular and correct, yet that he might sincerely have 
considered it as right ; and that in a case where so 
much doubt may exist, to have committed a mistake, 
is not to have committed a crime. 

And this respondent furthet- answering insists, that 
tlie opinion thus delivefed to the prisoner's counsel, 
viz J that **^ any ilp^rrection or rising of any body of 
people within the United States, for the purpose of 
resisting or preventing by force or violence, under any 
pretence whatever, the execution of any statute of 
the United States, for levying or ccdlectirig taxes, or 
for ally other object of a geperal or natipnal concern, 
is levying w^r against the United States, within the 
contemplation and true mieaning of the fconstitu- 
tion of the United States," is a legal and correct opi- 
nion, jsupported not only by the two previous deci- 
sions aboveftientioned, but also by the plainest princi- 
ples of law and reason, and by the uniform tenor of 
legal adjudications in England and Great Britain, 
from the revolution in 1688, ta this time. It evet 
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was, and now is his opinion, that the peace and safe- 
ty of the national federal government, must be en- 
dangered, by any other construction of the terms 
*^ levying war against the United States,^' used by 
the federal constitution ; and lie is confident that no 
judge of the federal government, no judge of a supe- 
rior state couirt, nor any gentleman of established rje- 
putation for legal knowledge, Would or could delibe- 
rately give a contrary opinion. 

If, hovi^ver, this opinion were erroneous, this res- 
pondent would be far legs censurable than his prede- 
'cessors,' by .whose example he was led astray, and by 
whose authority he considered himself bound.^ Was 
it an error to consider himself bound by the authority 
of tlieir previous decisions'? If it were, he was led into 
the error hj the unifprm course of judicial proceed- 
ings,, in this country and in England, and is support- 
ed in it, by one of the fiuidamental principles of our 
jurisprudence* Can such an error be a crime or mis- 
demeanor?. 

• If, on the other hand, the opinion Ije in itself cor- 
rect, as he believes and insists that it is, could the 
expression of a correct opinion on the la\\j, wherever 
ai^d however made, mislead the jury, infringe their 
rights, or give- an imprdperbias to their judgments? 
Could truth excite improper prejudice ? Gould the jury 
be less prepared to hear the law discussed, and to de- 
' cide on it correctly, because it was^correctly stated to 
them by the court? And is not that a new kind of 
offence, in this country at least, which consists in tell- 
ing the truth, and giving a correct exposition of the 
lavv* 

As to the second specific charge adduced in sup- 
port of the first article of impeachment, which accuses 
this respondent, '^ of ' restricting the counsel for the 
said. Fries, from recurring to such English authorities 
as they believed apposite, or from citing certain sta^ 
tuteS of the United States, which they deemed illus- 
trative of the posdtioni^ upon which they intended to 
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rest the defence of their client," this respondeiit ad- 
iriits that he did, on the above mentioned trial, express 
it as^ his opinion to the aforesaid counsel for the pri- 
soner, " that the decisions in England, in cases of 
indictments fbr treason at common law,^ against the 
person of the king, ou^t not to be read to the jury, 
on trials for treason under the constitution and statutes 
of the United States ; because such decisions could 
not inform, but might mislead and deceive the }ury : 
that any decisions on c^ses of treason, in the courts of 
England, befoi-c^the revoluti(Mi of 1688, ought to have 
very little influence iQ the courts of the United States ; 
that he would permit decisicms in the courts of England 
or of Great Britain, since^ the said revolution, to be 
read to the coiHt or jury, for the purpose of shewing 
what acts have .been considered by those courts^ as a 
constructive levying of war against the king of that 
country, in hts regal capacity, but not against his per- 
son; because levying war against ^ii government^ was* 
of the same nature as levying war against the gcmenn- 
ment of the United States : but that such decisions, 
nevertheless, were not to be considered aj§r authorities, 
binding on the courtS^ and juries o^ this country, biit 
merely in the light of opinions entitled to great re- 
spect, ^s having been delivered after full considera- 
tion, by men of great legal learnjing and ability. 

These are the opinions which he did, on that occa- 
sion, deliver to the counsel for the priscaier, and Which 
he then thought, and still thinks, it Was his duty to^^ 
deliver. The counsellors admitted to practice in any 
court of ju^ice are,' in his opinion, and according to 
universal practice, to be considered as ofBcers of such 
courts, and ministers erf* justice therein, arid as such, 
subject to the direction ^d control of the court, as to 
their conduct in its- presence, and in conducting the 
defence of criminals ort trial before it.- — As counsel, 
they owe to the person accused, diligence, fidelity, and 
secrecy, and to the court arid jury, due and correct in- 
formation, according to the best of their knowledge and 
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ability, on every matter of laW' which they attempt to 
adduce in argument.. The court, on the other, hand, 
hath power, and is bound in duty, to decide and direct 
what evidence, whetheir by record or by precedents of 
decisions in courts of justice, is proper to be admitted 
for tjie establishment of any matter of law or feet. 
Consequently, should counsel attempt to read to a jury, 
as a law still in force, a statute* which had bedn repeal- 
ed, or a decision which had been rever3ed, or the judg- 
ments of courts in counties who$e laws have no connec- 
tion with ours, it would be the duty of the court to inter- 
pose, and prevent such an imposition from being prac- 
tised on the jury. For these reasons, this respondent 
thinks that his conduct was correct, in expressing to 
the counsel for Fries, the opinions stated above. He 
is not bound to answer here for the cprrectiless of those 
principles, though he thinks them • incontestible ; but 
merely for the correctness of his molfares in deli- 
vering them. A contrary opinion would convert this 
honorable court, from a court of ilmpeachment into a 
court of appeals ; and would lead directly to tlie strange 
absurdity, . that whenever the judgmlsnt of an inferior 
court should be reversed on appeal or writ of error, the 
judges of that court must be convicted of high crimes 
and misdemeanors, and turned out of office : that error 
in judgment is a punishable offence, and that crimes 
may be committed without any criminal intention* 
Against a doctrine so absurd and mischievous, so con- 
trary tp every notion of justice hitheito entertained, so 
utterly subversive of all that part of our system of ju- 
risprudence, which has been wisely and humanely es- 
tablished for the protection of innocence, this respon- 
, dent deiems it his duty now, arid on every fit occasion, 
to enter hi^ protest and lift up his voice ; and he trusts 
that in the discharge oJFthis duty^ infinitely more ira- 
portant to his country than to himself, he shall find ap- 
probation and support in the heart of every American^, 
of every man throughout the world, who knows the 
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blessiiigs af civH liberty, or respects the principles of" 
universal justice. 

, It is only then, lor the correctness of his motives in 
delivering these opinions, that he can now be called ' 
to answer ; ^ndthis correctness ou^t to be presumed j , 
unless the contrary appear by some direct prdof^ or, by 
some violent pre&umptipn, arising from hi^s geiieral 
cohdiict on the trials oi^from the glaring Impropriety 
of the opinion itself* For he admits-that cases tans^y 
be supposed, of an opinion delivered bj^ a judge, sO 
palpably erroneous, unjust and oppVessiVc, as to pre* 
elude the possibility of its living proo^eded froift ig* ' 
norance; or flfitstake, . ^ . , 

Do the opinions now under coni^ideratioh bear^aiiy 
cf these marks ? This h6norabl^ cour^ need not be in- 
formed that there hz^ isxisted^n England,' no sucl^' 
thing as treason at common law, since thp year 1350, 
^M^eu the statute of the 25th Edward III, cnap. 2, de-*" 
daring what^lone should in* future be judged treason, 
wa6 passed. Is it perfectly -clear that decisions madd' . 
before that statute, 450 y fears. a^o, ij^hen England,, 
together >^ith the rest of E\irope, was stil^ wrapped irt 
the deepest gloom of ignorance and barbarism ; wheii 
the system of Eiiglish jurisprudence was still in its in- 
&ncy ; whpnjaw, justice and reasop, were jierpetUally 
trampled tinder JTopt by, feudal oppression and feudal ' 
anarchy ; wheq, tinder an. able arid vigorous moniarch, 
every thing was adjudged to l?e jtfeason w^iich he 
thought fit to call so, and under a weak one, nothing * 
was considered as treason which furbujlent, powerfuli 
and rebellious nobles thought fit^o perpetrate : is it 
perfectly clear that decisipns;^ naade at such a time, 
and under such circumstances, ought to be received 
,by the courts of thi^ country ^s authorities to govern 
their decisions^ or lighti? to guide the understanding 
of juries? Is it perfectly clear that decisions made in 
England, on. the subject pf treason, before the revo^ 
iution of 1668, by which alone the balance of the 
English constitution^ was adjusted,, and the English \ 

 'i. ' 6 ^ ' . ' • 



•A 



• ' 4 



,« 



* • 



42 



' liberties were fixt oq a £rm ha^is^; d«^ifdon& made 
\f ither di^ring the furious civiJl wars, in wMch two 
Vival families conteniled for the crowp; when, in tHc 
ticissitudeV of war, deatK and coniBscation in the 
forms of law, continually walked in thex train of th|E> 
victOTs, andaqtions were treasonable ot praise- woi:thy^ 
liccording to the preponderance of the party by whos^ 
8idherents they were perpetrated j during the reigns of 
three^ble and arbitrary moharchs^ who succeeded this 
jireadful conflict, and relaxed or tevi^prated the law 
of treason, ^according to their angeI^, their policy or 
their caprice ; or during those teri^ible struggles be- 
tween thcprinciples pf Hberty, not yet well defined pr 
-understood, onone hand, ''and arbitrary p^wer,. iasi- 
liuating itself under the forms of the constitution^ oa 

* the pther ; struggles which preseatgd, iat some times 

^e wildest ar^qhy,. at others, the extremes of servite 

: submission, apd'after having broiight one jking to th^ 

^caffpl^, fended in fhe expulsion of another frpm h^. 

^hroi^ : Isit clear that de^i^ionson the law of trea^^cHi,. 

made in^imes like these, ought not only to be receive 

- cd as authorities in the court? of this country, but also- 

to have great influence on |heir decisions ? Is it clear 

that decisions ma4e in^ Engliand, as to.what.acts will 

'amount to levying war against the king, i^ersonally^ 

andnot against his government^ are applicable to the 

constitutidn knd laws of this countfy ? Is it clear that 

such English decisions on die i^ubject of treasoiti,, W 

, are applicable to our constitution and laws^ are to be 
.received in bur courts, not merdy as the opinions <tf 
leamedand able, men, which may enlighten their 
|udgment, but as authoritigs which ought to go^ernk 
absolutely theiir decisions ? Is all thi$ so qlear> that 
a' judge cbuld not honestly and sincerely have thought 
th^ contrary ? That he could not ^have expressed an 
opinion to the conjbrary, without cqrfupt or improptsr 
motives? If it be not thus clear, then irtust it pe ad- 
mitted that this respondent, sincerely apd honestly^ 

^' and in *he best of bis judgnaent, cqi^dered t^». de» 
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igmlobs as veiioHy inadmissible, oi^^dmissible crtily for 
the purposed and to the extent] wkioh he pointed 6v^U 
And if he did' so c<>usider them, was^it not his dutjr 
to prevent fliem from being r6ad to. the jury, except 
wnda- thdse testrictfon's, and for those* purposes ? . 
Would his duty permit him to $iit silently, and see the. / 
jury imposed on and misled ? To sit silently and hoar a: 
book r^ad td them as containing th^ lawv ' whidh Jbe 
kne^ did not contain the law? Such silence wouldf 
have rendered him a patty.totte deception j and\rould!^ 
have justly subjected him to all ithe^contumely, whicht-^ 
a ccm^eientious and qourageous discharge of his duty^ . 
lias so unmeritedly brc^ij^t qn his name- - . -^ 

Wifli respect to th^ statutes of the United ^States, 
which he is charged with^. having prevented the prii 
soner's counsel from citing on the aforesaid trial, hd 
denies that he prevented aiiy act <rf Cpngr^ss frofttbe* 
ifig cited j either to the court ^r jury, on Aetoid tri- 
al ; or declared at any t^iicy-thaJt. ht w6uld not permit 
Ac prisoner'^s bounsel to read t6 the jury, or to the. 
court, any act of Congress whatever. ' Nor- does he 
remember xk* believe, that he expressed an the said 
trial, any dislppi'c^ation of the ebnduct of tfoe ciircuit 
court before whom the said: case was first tried, in,^ 
permitting the act of Congress relatinj^ t<^ crimc»less' 
thau treason, commonly called ^the sedition act ^ to* be 
read to the^jury. He admits indeed that tje- was theii: 
aiid still i$ of opinjion, that the said act of C<Migress^ 
was whoHv if relevant to the iissue, in the trial of John: 
Fries; ^1^ therefQre" ought noi to haye been- read to; . 
the jury, or re^rded by them. This bpihion may be . 
err(Mi€dius, but he trusts 4;liit the foltowihg itas^s onj 
If which it was founded, will be considered by thi^ho- 
k norable court, as sufficiently strbng to render itpos^ 
I siblc, and even probable, that such an opii^ibn might 
^ be sincerely held aM honestly expressed :r.,lst^ That 

Congress did not iiitend hy^ the ^ sedition jaw, to de- . 
^ fine the crime of treason by ^':lev3ring war.V Trea-^ 
\ son and sediti^ aro crimeii ra^ di^ttnsit in d^ir na* 
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ture, ,^ and subject tq very difibi'ait putiishments ; the 
former by dcatb^^ and the latter by fine and imprison- 
n^ent. 2dly, The sedition law makes a combination ' 
pr conspiracy, with intent to impede the operation of 
any lawj Of the United Stotes, or the advising or at- 
tempting: to pjrocure any ihsairrectloii or riot, a high 
misdemeanor pi^nishabk by fine and imprisonment ; ' 
but a conibioatiOD or conspiracy with intent to pre- 
vent ^the es^ecution of a law, or with intent to raise an 
insurrection fw that purpose, t)r even with intentto 
commit treason, is not; treason by ^' levying war" 
. ag'ainst the UnUed States,, unless it be followed by an 
. attempt to carry such combination or conspiracy into 
.efEect,'by actual force or. violence. Sdly, The €on- 
stitutipn of the United States i^ thfe fundamental anrd 
supreme law, and having defined the crime of treason, 
Congi^ess could not give any legislative interpretation 
or exposition of that crime^ or of the part of the con- 
' stitution by which it is definfed. 4thly; The judicial 
.authority of tfe United States, is alqne vested with 
power to expound their Constitution and laws. ' . 

And this re^ohdent further answering saith, Aat 
after the above mentioned pi^oceedings h^ taken place ' 
in the said trial, it was postponed until the next day, 
W^nesdayy April 25d, 1800 ; when at the meeting ^ 
of the court, this respondent told bodi the above men-r 
tioned coup3el for the prisoner, ** that to prevent any i 
i3aisunderstati(Jing of any thk^ that had passed the \ 
day. before, he would inform them, that although the 
pourt i^tainjpd the same opinion of th6 iaw, prising on j 
the pviart acts charged in the indictm:e«t against Fries, 
yet the counsel would be permitted to c^[^ arguments 
to the court, for the purpose of shewing them that J 
they were mistaken in the law;, and that the court, . ; 
if satisfied, that th^y had erred in opinion, vo^ld cor- j 
rect it : and also that the counsel vfbuld be permitted \ 
. tp argue before the petit jmy, that the court vyere mis- 
tjiken in the law.'' Arid this respondent added, that 
the court had given\ no opinionMto the fects in the 
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Cd3e, about, which both the counsel had decided that 
th<?re woyid be no ccmtDOvqrsy. 

After some observations by thei isaid William Lewis^ 
and Alexander, James Dallas, tliejr both deolared td 
the court, ^' that they/djjd not any longer cdn|idar 
themselves as the ccAihael for Jobn Frie^ tiieprisoftr. '* 
This respondent then^ asked the said Johu/CTies, wife* 
lh©r he wished the court to appoint other couns^ Tot 
his defeixce ? He refftised to have, other counsel assign- 
ed ; in I which he actfed, ' as this r^spoi^dent ' believes 
and charges, by the advice of ttie said William Lewis 
and Alcxandierjaines Dallas :" whereupon tiie court 
€>rdcred the said trial .to be had on the nox( day, 
Thursday, the. 24th of April, 1800s ^ 

': On that d$y t"he trial waife proceeded in ; and before 
the jurors were sworn, th^y vi^ere, by the diroctioln of 
the court, sevei^lly . asked on path, whether they were^ 
in any way related to the prisoner, and whether they 
had ever fprmedf or delivered any opinion as to his 
guilt or it>nocenee|^ or that he,pught to be punished? 
Three- of them answering in , the affirmative, ^w^re 
withdrawn from the pannel. - The said John Fries 
was then infortned by the court, that lie hkd a ri^t 
to challenge thirty^five of the jury, without shewing 
any cause of chdkjnge against them, and as m^^ 
more as he could stew cause of challenge against. 
He did accordingly Chaltenge peremptorily thirty-four 
of the jury, and tbe trial proceeded. In the evenitijf , 
the court adjourned till the hfext dajc,' Friday, the 25th 
of April ; when after the district attorney had stated 
the principal &cts proved by the witnesses, aftd had 
•applied the Jaw ta those. f^tS;> this, respondent; with 
the concurrence of his colleague, the said Richard 
Peters, delivered .to thp- jury the chajge /contained 
and expre$sed in exhibit jnarked No. 3j and herewith 
filed, which he .prays may b^ taken a* part of this jiis 
answer. , > , ^ 

Immediately aftep the petit jury had delivered their 
verdict, thi3 respondent informed the said Fries, •om 
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tj^hench; that if he, or anjr perion for Mm, cdtild 
shew any legal grourjd^ ctt" sufficient cause to airest itie 
judgment/ ample time woiild be allowed him fen* that 
purpose. But rio cause bdng shewn, sentence of deatii 
was||ia6ed on the said Fries, on Tuesday the ^ day?^ 
of Miy^ 1800, the last day of the temd j and^e was 
aE^rwards pardoned by Jolm Adaifis^ then Plresident of 
the-Utthed States. ' 

And tiiis rt&sponde&t further answering saith, that if 
the two instance^ of mi^cdriduct, first slated, ii> support 
<tf the general charge, ccmiaiYled iq the first article of 
impeachnieat, ?«?ere true as alleged, yet the infejretice 
drawn from them, viz- ** that the said Fries was thei?fe- 
by depriired of the benefitof cbujisel for his defene6,'*' 
is not true* He insist^ ihatthe said Fries was depriv- 
ed erf the benefit trf counsel,, not by any misconduct of 
this respondent btit l^ the conduct and advice of the 
above-mentioned William LeWis and Alexander Jtame;^ 
Dallas, Who' teiving beei^ widh their own cp^sent, ^s^ 
sigruedty the court ascounsel for the prisofier, with- 
drewfromhis defence, and advised hinj to refuse other 
counsel wbea oflfered to hcni by the court, under pre- 
tetrce thalk&elaw had been. pr^udgedvand their tiber* 
ty of conductiiig the ddfence, according to their own 
judgment^ improperly restricted by this respondent ; 
\mt in reality because they knew the law and the fects 
to be against thetnr, and die case tp be deqp£|i&te, and 
supposed that dieir withdrawing themi^elves under this 
pretisnce^ might ex<Ste odium again^t'tfee conrt; might 
give rise to an opinion thasir the prisoner had not been 
:&irly tried ; and m the event of a conviction, which 
from* tlieir fciiowtedgfe of the kw and the facts they 
knew k> be almost cenain^ might aid the prisoner in an 
appiaeatioR to |he President jbr a pardon* That such 
was the real motive' of the said prbonet's counsel^ fbr^ 
depriving their d&nt of iegal a$si!$tance on his trial, ' 
this respondentis fully paraded, and expects tomafce 
a|^ar,.not only front the ^bctimstances pf the case^ 
l^t ibm their wm tisijpcsstxnd pubUnl declarations. 
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As Ikl^^ oaiT tills rq^pondb^ be justly f^x&xg^ with 
baviag by ^y conduct of his^ ei}deaVored to '^ wrest 
^c»(n;^)ejury th6ir i^isput^^ right to b^r argii<» 
nienV s^ determii:ie.ti}>o]^ the questioi]^ of W as Xv/dji 
as the question of fact involved in Ae verdict WhicH 
tlhey wa?e required* to ; •give.^* He depie^, ^t he 
did at any tiriii^ declare ;^t the^ afores^d (counsel 
shcHiId not at any^ time ad^i^ss the jtfry^ qt did m any 
planner, hinder thexpiroin addresi^ig the. |ury on tb^ 
law as well %$ onthe £acts aiding ia /he case. It was ex« ' 
priessly stated in the copy vof his c^nion delivered as 
above set forth to William L4: wis, that the jt|f^iadarigbl 
to deterroine the law as well as the §9ifit; ^^d tb^ said 
William JL16 wis and Alexandei; James Dallas tvere exr 
pressly informed^ before they declared th&ir resolutiQa 
to abandon the defence, that they wete at Ubiety to %•>. 
gue the law to.the jury. ^ This respcmdent believes th^ 
the jsajid WiUifLi^^Lewi^ did not read the ,q^cp de;? 
livpred to. him '^s aforesaid, except a .very small part 
at* the bcginnipg of it, ai^ of course, acted upoJi i* 
without ]fi>owing its contend c and that tbe^d Ale^*^ 
ander James Dallas read no part of th€t-$»id i^pi^o^ 
until aboiit a year ago^- when he-sawa^ery in^peifect 
copy, made in court by a certain W. S. Biddle* y y 

And this respondent further answering, saitb^ that 
according ^ the QonstU^tionof thp United States^ 
iivil officers thereof, apd no other persons, are, subject » 
to knpeafchment ; and they, only for treasoi^, bribery^ 
CprrupUonj or other high crime or misde^Efi^nor, con-» 
sisting in sqme iact done (O^ .<Mnitt^, in violation of 
some law forbidding or commanding it; onoonvi^^i 
ti<:m of whichact, they must be removed from office \ 
and may, after conviction, be indicted^ and punished 
therefor,* 'accor4mg to law* Hence it de^ly i^ults» 
that no ^ivil officer cf the Unk^ States Can be icn* 
peached, except ior same ofienee for which he n^y 
be indicted at law ; and tbat iio evidence can be re«^ 
iseivedon an impeaichmen^, es&cept ^uch as^ of^ an in* 
4ictitient^t lawt {or the i^ii^ ol^nQ^ would Ji^ ad* 
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laiissiUe. Thatajudgexjtonot^kli^ictcd©r punish- 
ed according to law, for anf act whatever, done by 
him ift his judicial capacity, and in*a matter of which 
he has jurisdiction, Arougherroto^ judgment merely, 
without coi-rupt -motives, however mahifei^t hisi error 
maybe, is a^ principle resting dn the plainest maxiras 
of reason ^nd justice, supported by the highest legal' 
authority, and sanctioned by the universal sense of 
inankind. He hath already endeavored to shew, and 
. he hopes with succ3css, that all the opinions delivered 
toy him in the course ' of the trials now und^r cdnsi- 
deration, were ccarect in themselves, ^pd in the time 
and mahn^i* of expressing^ them ; ahd that everji adi- ' 
tnitting themtoliave been incorrect, there was such 
strong reason in their faVor, ais^ tp remove from his 
'conduct every suspicion of improper motives. K 
these opinions were incorrect, his mistake in ado^t^ 
,ing them, or in- the time or manner of expressing 
them, cann'ot be iraiputeji to him as an offence of any 
kind, : muih^ let&si as a higk crime ^nd misdemeanor, 
ifor which h^ ought to* be t^ihoi^edfromx^ffice;. unless 
it cah be, shewn by dear ;and legal evidence, that he 
kcted; from corrupt niotiv^s. Should it be considfei"- 
ed that r some imjpropriety is attached to bis condiict, 
iti^he time and mode of expres^slog any of these* opi- 
nions ; strH he apprehends; that a' very wide diffetencc 
Itxists between such impropriety, the casual effect of 
hufiian infirinit)^, and a high criine and misdefneaqor 
for which 'he may be impeached, and must oh con- 
viction be reirioved from office. 
; Finally, tWg respondent, having thus laid before 
this hpnorable court a true^stiateof hiscase,, is5 far as 
respects the first article, of impeachmenty declares, 
upon the strictbst review of his conduct during the 
'v^ole trial of John Juries for treason, that he tvas not 
on that occasion unmindful of the sdlenrn- duties pf 
his dfficctsjii' jiidge ; Uiat he feithfillly and impartiaJUy, 
aiid ^ccQf ding to the^best df his ability and understand- 
ing, discharged those duties towards ^ s^d John ^ 
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Fries ; and that he did not ia any manner, during the 
said trial, conduct himself arbitrarily,, unjustly or op- 
pressively, as he is accused by the honorable the 
House of Representatives. 

And the said Samuel Chase, for plea to-t^he said first 
article of impeachment, saith, that he is not guilty of 
any , high crimQ or misdemeanor, as in and by the 
said first article is alleged ; and this he prays may be 
enquired of by this honorable court, in such manner 
as law and justice shall seem to them to require. 
- The second article of impeachment charges^ that this 
respondent, at the trial of James Thompson Call^vl(:i; 
for a libel, in May 1800, did, " with intent to jif^0Bs 
and procure the conviction of the said Call^l^er; over-j 
rule the objection of John Basset, one of tbp jury, , who 
wished to be, excused from serving on the's^id tri^, 
because he had made up his niiM as to the publit^jt^on 
&om which the words, charged to be libellous in th€^ 
indictment, were extracted.'' 

In answer tothis article, this respondent admits that 
he did, as one of the associate justices of the supreme 
court of the United States, hold the circuit court of 
the United States, for the district of Virginia, at Rich-^ 
mond, on Thursday the 22d day of May, in tha^ 
year 1800, and from that day, till the 30th of the same 
month; when Gyrus Griffin, then district judge of the 
United Stages fcwr the district of Virginia, took his seat 
in the said court ; and that during the residue of that 
session of the said court, which continqed till the 
day. of June, in the same year, this respondent and the 
said Cyrus Griffin, held the said court together. But 
how far any of the dther matters charged in this artide^ 
are founded in truth or Jaw, will appear :fronji .the 
following statement ; which ht submitis to tnis honora- 
ble court, by way of ansiwer to this part of the accuse 
tion, . . 

By an act of Congress passed on the 4th day of May> 
A. D. 1798, it is among other things enaqted, *' That^ 
if any person shall write, print, utter or publish, or 
\ ' 7 ' 
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is^zSi knowipgly and wittingly assist ^d aid in writing-^ 
printing, uttering or publishing^ any false, scandalous^, 
and malicious writing or writings against the President 
of the United States, With intent to defame or to bring 
him into contempt or disrepute, such person, being 
thereof convicted, shall be punished by fine, not ex- 
ceeding two Aousand dollars, and by imprisonment,, 
not exceeding two years:" and " that if any person 
shall be prosecuted under this act, it shall be lawful for 
him to give in evidence in his defence, the truth of the 
matter contained in the publication charged as a libel ^- 
and the jury shall have a right to determine the law and 
the fact, under the direction of the court, as in other 
cases," as in and by the said act, commonly called the 
sedition law^ to which , this respondent begs leave ta 
refer this hohdrable court, will more fully appear. 

At the meeting of the 4ast above mentioned circuit 
court, this respondent, as required by the duties of his. 
office, delivered a charge to the grand jury ; in which, 
according^to his constant practice, and to his duty asi 
a judge, he gave in charge to them, several acts of Con- 
gress for the ptmishment of offences, and among them, 
tte .above mentioned act, called the .sedition lajw; 
and directed the said jury to make particular enquiry, 
concerning any breaches of these statutes or ;any of 
diem» within the district of Virginia.. On the 24th day 
of May, 1800, the said jury found an indictment against 
ene James Thompson CaUender, for printing and pub- 
IJsbing, afgain^t the form of the said abl of Congress, a 
ial^e, scandalous, and malicious libel, called " The 
Prospect before U&," against John Adams, then Pre- 
sident of the United States, in his official character as 
President; as appears by an official copy of the said in- 
dictment, marked exhibit No. 4. wh'fch this respondent 
begs leave to make ^art of this his answer. - 

Oh Wednesday, the 28th day of the same month. 
May, 1800, Philip Norbonne Nicholas, esq. now at- 
torney general of the state of Virginia,, and George 
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Hay, esq. now district hitdtney of the -United States^ 
for the district of Virginiar^ appeared in the said cir- 
cuit court as counsel for the s£id Callender ; ^ and on 
Tuesday the 3d, of June foUowin^, his trial commenc- 
ed, before this respondent;^ and the said Cyrus Griffin^ 
who then sat as assistant judge. The j[)etit jurors being 
called over, eight of them appeared,- namely, Robert 
Oamble, Bernard Macfch^m, John Barrell, William 
Austin, William Richaiiison, Thomas Tinsley, Mat- 
thew Harvey and John Basse^i, who as they came to 
the book to be^ sworn, v}a^^ severally asked on oath^ 
by direction of the court, ^* whether they had ever 
formed and deliveredahy gpinion respeotingthe subject 
anatter thj&n to be tried,, or concerning the charges con- 
tained iif the indictnient ? * ' They all answered in the 
negative, and were swgto igi chief to try the issue. 
The counsel for the said* Callender declaring, that it 
was unnetessary to pgiit this cjnestion to the other four 
jurymen, Wii^^am Mayo, James Hayes, Henry S. 
Shore and John Prior', -thty also were immediately 
sworn in chief. J^o challenge was made by the said 
Callender or his counsel, to any oftbesi^ jurdrs ; but the 
said counsiel declared, that they Would rely on the an- 
sWcT that should be given by the isaid jnroi^i to the 
question thus put by order of the court. 

After the abov^hientioned John Basset, whom this 
^respondent supposes and admits to be the person 
mentioned in the* article, of iinpeachment now under 
cohsideration, had thus ans^vered in the negative to the 
<]ttestion put' to him by o*der «f the court, as above- 
mentioned, which this respondent states to be the le- 
gal and proper question, to be put to jurors on such 
-occasions, he expressed to the court, his wish to be 
^xcused'from serving on the said trial, because he had 
made up his mind, or had formed his opinion, " that 
the publication, called * The Prospect before Us,* from 
which the words charged in the indictment as libellous 
were said to be extracted^ but which he had nQv6r seen, 
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wa?, accolrdingto thwepresentation of it, which he had 
received, within the seditibii law." Bi(t the court did 
not consider this declilration by the said John Basset, 
as a sufficient reason fqr ^withdrawing him from the 
. jury, and accordingly directed him to be sworn in 

chief, - • 7 , 

In this opinion and d^ision,'as iit all the others de- 
livered during the tcjial in question, this respondent 
concurred with. his colleagUi^ the afore mentioned 
Cyrus Griffin, in whom none of these opinions have 
been considered 9s crimioaB, He contends that the 
opinion itstif was Icgiil and corwct j and he denies 
that he cOHCurred in it, under the. influence of any 
^'spirit of prosecution and injustice," or with any 
" intent to qppress and pifOCure the conviction of th^ 
prisoner;" a$ is most i^ntruly alleged by the second 
article oCimpeathment, His reasons were correct and 
legal, . He will submitftthem with confidence to this 

Sonorable court; .wh^h, although it q^nnot pondemn 
im for an incor»eot'Opinion, proceeding from ,an hon^ 
est error in judgmeftt, and ought not to take on itself 
the powei: of enquiring into the correctness of his ieci^ 
sions, but merely that of iixamining the purity of his 
motives; will, nevertheless, weigh hm reasorts, for tlie 
purpose of judgir^g how far they, are of sufficient forcie^ 
to justify a belief Uiat they might h^ve appeared satis- 
factory to him. If they might have so appeared, i£thc 
opinion which he founded oti themt)e not so palpably 
and glaringly wrong, as, to carry )vitJiL it internal evi- 
dence of corrupt motives, he •cannot in delivering' it 
Have committed an offisnce. 

This ^honorable court njeed not' be informed, that it 
is the duty of courts before which criminal trials take 
' place,rto .prevent jurors from. being excused for light 
and insufficient causes. If this rule were, not observed, 
it would foUoiv, that as serving on such trials as a juror, 
is apt to be a very disagreeable business^ especially to 
fhpsp best qualified for it, th^re wo^ld be a gre^t diflj- 
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culty, and ofteiv an impossibility, ' in finding proper 
juries. The law has therefore established a fixed and 
general rule on this subject, calculated not to gratify 
die wishes or the unreasonable scruples of jurors, 
but to secure to the party accused, as far as in the im« 
perfection of human nature it can be secured, a fair and 
impagrtial trial. The criterion established by this rule 
is, " that the juror stands'indifferent between the go- 
vernment and the person accused, as to the matter in 
issue, on the indictment. " This indiiferente is always, 
according to a well known maxim of Jaw, to be pre- 
sumed, unless the contrary appear; and the contrary 
may be alleged by way of excuse by the |uror himself, 
or by the prisoner by way of challenge. Even if not 
alleged, it-may be inquired into by the court.of its own 
mere motion, or on the suggestion of the prisonet, and 
it may be established by the confession of the juror 
himself, on oath, or by other testimony. 

But in order to shew tliat a juror does not " stan^ 
indifferent between the accuser and the accused, as 
to the matter in issue y^^ it is not sufficient to prove that 
he has expressed a general opinion, ** that such an of- 
fence as that charged by the indictment ought to be 
punished;'* or ** that the party accused, if guilty 
of the offence. charged against him, ought to be pun- 
ished ;** or '^'that a book,- for printing and publish- 
ing which the party is indicted, comes within the 
law on which the indictment is founded." All these 
are general expressions of opinion^ as to the crimina- 
lity of an act of which the party is accused^ and of 
"which he may be guilty ; not declarations of an opi- 
ion that he actually is guilty of the offence with 

hich he stands charged. It is impossible for any 
man in society to avoid having, and extremely diffi- 
cult for him ^ to avoid expressing, an opinion, as to 
the criminality or innocence of those acts, which 
for the most part are the subjects of indictments for 
pfence^ of a public nature ; such as treason, sedition, 
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and libels against tlie government. Such acts always 
engage pi^blic attention, and become the subject of 
public conversation ; and if to have formed or ex- 
pressed an opinion, as to the general nature of those 
acts, were a sufficient ground of challenge to a juroi^, 
when alleged against him, or df excuse from serving 
when alleged by himself, it would be in the power of 
almost every offender, to prevent a jury from being 
impannelled to try him, an^ of almost every mari, to 
exempt himself frdm the unpleasant tafek of serving on 
such juries. ' The magnitude and heinous nature of 
an offence, would give it a greater tendency to attract 
public attention, and to draw forth public expressions 
of indignation; and would thus increase its chance 
of impunity. ^ . 

To the present case this reasoning applies with pe-^ 
culiar force. The " Prospect before Us,'* is a libel 
so profligate and atrocious, that it excited disgust 
and indignation in every breast not wholly depraVed. 
Even those whose interest it was intended to promote, 
were, as this respondent has undcrstdod and believes, 
either so much ashamed of it, or so apprehensive of 
its effects, that great pains were taken by them to 
withdraw it from public and general circulation. Of 
such a publication, it must have been extremely dif- 
ficult to find a man of sufiicient character and informa- 
tion to serve on a jury, who had not formed an opi- 
nion, either from his own knowledge, or frota report. 
The juror in the present case had expressed no opi- 
nion. He had fOTmed no opinion, as to the facts. 
He had never seen the " Prosjpect before Us," and 
therefi>re could have formed no fixed of certain opi^ ^ 
nion about its nature or contents. They had becir 
reported to him, and he had formed an opinion that 
if they were such as reported, the book was within 
the scope and operation of a law for the punishment of 
" false, scandalous and malicious libels, against the 
President inf his official capacity, written, or published 
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with intent to defame him.'* And who is thercv thsrt 
having either seen the-l>ook- or heard of it, had not 
necessarily formed the same opinioti ? 

But this juror had formed no opinion about the 
guilt cwr innocence of the party accused ; which de- 
pended on four facts wholly distinct from the opinion 
which he had formed* First, whether the contents 
of the book were really such as had been represented 
to him ? Secondly, whether they should, on the trial, 
be proved to be true ? Thirdly, whether the party ac- 
cused was really the authqr or publisher of this book ? 
And fourthly, whether he wrote or published it " with 
intent to defame the President,, or to bring hini into 
contempt or disrepute, or to excite against him the 
hatred of the good pepple of the United States ?'* 
On all these questions, the mind of tne juror was per- 
fectly at large, notwithstanding the opinion which he 
had formed. He might, consistently with that opinion,, 
determine them all in the negative ; and it was on 
them that the issue between the United States and 
James Thompson Callender depended. Consequent- 
ly, this juror, notwithstanding the opinion which he 
had thus formed, did stand indifferent as to the . mat- 
ler in issue, in the legal and proper sense ^ and in the 
only sense in which such indifference can ever exist ; 
and therefore his having fcw'med that opinion, was not 
such an excuse as could have justified the court in 
discharging him from the jury. ^ 

That this juror did not himself consider this opinion 
as an opinion respecting ^he " matter in issue," ap- 
pears clearly from this circumstance, that when called 
upon to answer on oath, "^whether he had expressed 
any opinion as to the matter in issue?" he answered 
that he had not. Which clearly proves that he did not 
regard the circumstance of his having formed this 
opinion, as a legal excuse, which ought to exempt 
lumof right from serving on the jury; but merely 
suggested it as a motive of delicacy^ which induced 
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him to wish to be excused. To such motives of de- 
licacy, however commendable in the persons who 
feel them, it is impossible for courts of justice to 
yield^ without putting it in the power of every man, 
under pretence of such scruples, to exempt himself 
from those duties which all the citizens are bound to 
perform* Courts of justice must regulate themselves 
by legal principles, which are fixed and universal ; 
not by delicate scruples^ which admit of endless va- 
riety, according to the varying opinions and feelings 
of men. 

• Such vi^re the reasons of this responderit,* ^nd he 
presumes of his colleague the said Cyrus GrilRn, for 
refusing to- excuse the said John Basset, from serv- 
ing on the jury above mentioned. These reasons, 
and the decision founded on them, he insists were 
legal and valid*. - But if the reasons should be consi- 
dered as invalid, and the decision as erroneous, can 
they be considered as so clearly and flagrantly incor- 
, rect, as to justify a conclusion that they were adopt- 
ed by this respondent, through improper motives ? 
Are not these reasons suiKciently strong, or sufficient- 
ly plausible, to justify a candid and liberal mind in 
believing, that a judge might honestly have regarded 
them as solid? Has it not been conceded, by the 
omission to prosecute judge, Griffin for this decision, 
that hi^ error, if he committed one, was an honest 
error ? Whence this distinction-between this respond- 
ent and his colleague ? Ai^d why is that opinion im.- 
puted to one as a crime, w^hich in /the other is con- 
sidered as innocent ? 

And the said Samuel Chase, for plea to the said se- 
cond article of impeachment, saith, that he is not 
guilty of any high crime or misdemeanor, as in and 
by the said second article is alleged against him ; and 
this he praj s may be enquired of by this honorable 
court, in such manner a^Iaw and justice shall seeijx 
to them to require. 
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The thml article of impe&thinem alleges that tbii i 
respondi^it " with inteijt too^pres* and- procure Uki 
conykdon of the prisoi;ier, did ^ot |:iermit the ^videnc|i 
of John Baylor, a niaterial witni^sV in behalf of the^aid 
CaUenderv to b^ givei) iaj^on pretence that the said wit- 
. Ijesa could not pFove the tyruth ofthe whole of one of Ac 
efaarge$, contained in the indictment, akhough the said 
; i^arg^ embraced more than one fact." r \ . 

. Jn ansiwiir.tp thU ehiarge^ this respc^ent begs kaye 
to sttbtait the^foUowii^ fects and observaticmsi . '-■ . 
 The indictment against James Thompson CaHenderr 
whichMs beeivalread/ mentioned, and o£ whicfi a copy 
i^>e:i^hibited with thi&answ^r^ consisted of two (distinct 
arid separate eountSy each of which cqntained twenty 
' distkict and indq>endent chai;ges, or si^s oi wdirds* 
' Each of tho^e sets of words w^is chafed as a libel 
' agaioist Johrt Adams, as Fresidetitof ^he United States^ 
and ihe twelfth charge, ^braced the following words^ 
^•^He (xiieaningf^ President; Adams ) was a p^ofess^ 
aristbcrat; he, pro ved- faithful and serviceable , to the 
British intei^est. '/ - The defence set up was-cwifined to 
this charge^ and wa$ taM;ed upon the triitlraf the wordsu 
To the ^ther nineteen charges, no defence pFany kin^ 
was .attempted or spoken of^ except such as nu^ht ari^e 
ff50m the supposed unponstitutipnality of the seditioa 
I law; which, jf «olid,. applied to the twelfth cha^ge^ as 
i well as to the other nineteen* It was to prove the truth 
(rftliese words, that John TaylG;r, the person mt^ntiofied 
in the article of impeachment now under consideration, 
was ojOTered as a witness. It can hardly be necessary 
' to remind this hoiaprabte court, , that wi^ik an indict- 
t meiitrCor a libel ccmtains several distinct charges, found- 
ed on tlistinct sets qf words, the party accusbd, who in 
tochLe^ses is called the ** traverser, '^^ must be convict-. 
ed» /"tmless he n^Ws a sufecieht ^defence, against, every 
cli^i^. . His innocence; on one, does ij'ot prove him in- 
noctot^^oii the, others. If th^ sedition If w should ho 
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eobsideyed as tincbni^tttutiodal; the whole^iMlictmefjt^ 
including thk^ twdfih cliai^ge, must fall to the grimndr 
whether the words in question Were prbv^ to be ^me 
or not. If the law should be cqnisidered as eqiifttitii- 
tional, then the traverser^ wh€thcf the words in the ^ 
twelfth charge were provra to be true oi" not, Mist be 
l:onvic:tcd on tl]« other nineteen fcharges, ^gaiiist wMiefc^^ 

' ^o defence was offered,.- *This conviction on, nineteen 

* chargeSy would put the traverser sks cpin|rf<?tdy in the" 
power of the court, hyi which the amount of the ftnte 
and the' term of the imfwisonmeiit were to be 'fixe4» as 
a convictiwi upon adl the twenty. charges. The impri- 
sonment could not' exceed two ycafs, nof the fine be 

^ more than tw^o^ thox^s^nd dollars. If theii thi^ i^spoa- 
d^nt were desirous t)f firocuritigthe conviction of ttfe 
traverser, he #as sure of his object, without rejeeiing' 
the testimony 6f John Taylor, if his temper towardif 
thp^ traverser were so . vindictive, as to make hiw feel 
imxioos to obtain an opportunity and excuse for ii^ftiet. 

. ing on him the whole ektent of punishment p^roitted 
by the Jaw, still a conviction on nineteen charges af-. 
forded this opportunity artd excise, as fully as'a con- 
viction on twenty charges v One slander more or fess,. 
ill ^uch a publication as ther " Prespeet before t?gj*^ 

. could surely 1^ oF no moment. To attain this object^ 
therefore,, it was not necessary to reject the te^timoiiy 
of John Taylor. ' ^ ' ; ' 

That thd court did not feel this rmdiefive spirit, is 
clearly eviiiped by the moderation of tlie punishmenf, 
which actually . was- kiflictcd on the traverser, after he 
was convicted of the whole twenty charges. Instead 
of twO' tiiousand dollars, he was fined only two hun- 
dred, and was sentenced to only nine mont^is infprisoi/- 
menit^ instead of two years. Andthis respdndem avers,^ 
that he never feltoir eipressfed a Wish to go furtli;ery but 
that in this decision, a^ >velt as in every other given in 
the course of the trial, lie fully ^and frc^y coneurted 
with his ccdl^^i^b, j|ud§^ Griiffin, * ' 
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. . A$^ afut^r ^c«^ tti$ rejection of Aift te^tlmo*' 
a^y did notpropeed from any improper motive, but frpni 
a convictioiit in his ioiiind' that it w^s legaUy inadmlssi-' , 
i>le, and th^t it was, therefore, liis4uty IK> reject it, h^ 
i>i^fi leave to state, that bcijinterfered,7in/)rdcr tQ pre* ' 
vaalon the distfict attorney to witkdraw his ohkctib^ 
to those questiotis, and consent; to their, b^ing put) 
which that officer infused to do^ ; on the ground '*that . 
be did not ibei himself at liberty to consent to sucii % 

lieace App^i^o^s t^e iittcr mtility crf^ja charge^, vhidt 
^ittribu^ 4:0 this respondent a purpose as ab$urd as it 
uras wicked s apd without tHe slighted . procrfi ina- 
]iul(e0 to the worst motjives in Iiinl^he same actiCNti^ 
which in his colleague is considered as b^ ftiom 
bkuoe. BuJ: this, respon^nt will not ccmtent himself 
with shewing^ that his conduct in concurring witbi 
biscolleague in the. rejection of John Taylor's testis ' 
ji^poy, / ccjuld not havip proceeded from .the '1sn6tive$ 
ascribed to him ; but he will show that this irejectiotig 
if not strictlF legal and proper, asTie believes aad iiu 
«ist^ that it IS, tests on legal Reasons of sufficient for^ 
te^ satisfy every mind» that a judge i^^igbt have sia* .. 
^.oerely con$idere(i it as oorrecw \ 

The/words stated as the^ ground qf the tweMli,cha«gfe ^ 
above mentionedt are stated in' the indic^mOit as one' 
entire and indiviMble paragraph, Constituting one enr 
tire <>ffencei TJiifs respondent considfen^d them At the 
pAolj and still co-^sider^ them, as, constituting one 
^entire charge, ai;fd one aiitir^ offisnce ; and that they 
must be tajten together in <»4er to ejcplain and Sup^ ^ 
. port jQdeh othdr, . Jt i^ clear that no words are inr 
,dictable as libeUoits, except such as c^fpressdy, or l?y 
plain ii|iplication^ charge the; person against wbcmi 
they are publishad, virith some^ffence either legal or . 
moml. To be m ^* aristocrat,'? is BOtinitisdf aa / 
offence, either legal or mOraJ, even if it were a cl;iaf^e 
jsusceptible'^podf ; neither was it an offence either 
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Jegatt or moral, for Mr. Adams to be M fiilthftil anft 1 
serviceable to the British interest," unless he thereby ' 
" betrayed or endangered the interests of his own cpiin- 
try ; whtch dbes not necessisirily follow^ and is not 
idirectly allegedin the publication. These two phrases, 
therefore^ taken separately , charge Mr. Adams with 
no offence of any kind; and, consequently, could not 
be indictabfe as libellous : but taken togetl^er^ they 
' CQuyey the implication that Mr. Adams, being an ^ 
** aristocr^,^' that is, an enemy to the republican g(5. 
vernment of his own country, had subserved the 
British > interest, against the interest of his own coun- 
-try ; which would, in his-fiituation, have been an of- 
Icnceboth irioral and legal ; to charge him with-it was, 
therefore,) libellous. 

Admitting, therefore, these two phrases to coiisti-r 
. tute one distinct chai^, and one entire offence, this 
' resportdent considers and states it to be law, that no 
* Justification which went to part only of the offietioe, 
cbuld be received. The plea of Justification must al- 
ways ans^ver the whole charge, or it is bad on thede- 
;; rtiitrrer; for this plain t^eason,^ that the^ object of the 

Ele^ is to isiicw the party ^s innocence ; and he cannot 
e inhocent, if the accusation against him be support- 
'^ ed in. part. Where the matter of defence may be 
given: in evidence, without being formally pleaded, 
the same rules ^^prevaiK The defence must be of the 
. sanie nature, and equally complete, in one case as in 
the other. The only difierehcie is in the manner of 
. bringing it forward. Evidence, therefore, which gdes 
only to justify the charge in^part^ cannot be received. 
, It is not indeed necessary, that the whole of this evir 
. denc^ should be given by one wi^iess. The justifi- 
^tion may consist of severj^l facts, some of which 
^ ^ foscyhe proved by om: person, and some by another* 
[ '] '- But proof, in. such cases, must be oflfered as to the 
y M^hole, or it cannot be received. - • ^^ 

In the case' Under consideration, no pro6f was of- 
. " fered ias to the whole. matter contained iixthe twelfth 
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article. No witness jsxcept the aboVe mentioned John 
Taylor, was produced or mcniidned. \yhen a wit- 
ness is offered to a court and jury, it is the' right and 
duty of the court, to require a statement of the mat- 
ters intended to ht proved by iiiin, ' Tliis is the inva- 
riable practit^ of all our courts, and wail done^ tnost 
properly by this respondent and his colleague, on the., 

. bGcasion in question. From the>tt:tement given by 
the ti*aVcrser's counsel, of what they expected to prote 
by the said witness, it appeared that his testimony- 
could have np possible Application to any part df the - 
indictment^ except the twelfth charge; abiovementi- ; 
oncd, and biit a ven^ weak atid imperfect ^pplifcatioa 
evth to thit part. ' The court, ^therefore, as ft was 
their right and diitjr, rdiquested th^t tT\e igu^stion& in^ 
tended to be put to the witness, should be reduced 
tS writing, and submitted to their inspection ; so as 
to enable tl^em to judge more accuralely, "how far 

I those questions Were proper anJ admissible. This 

^ being done, the (juiestioni^ were of the following 4enw 
and effect : '\/ ' ^ - ^' .~ ^ 

1st. "Did you ever hear Mr. Adams express any 
sentimients favorable to mbnarehy, or * aristocracy,* 
and what were they?**' , ^ > " ' ^ 

2d/ " Did you ever hear, Mr.'Adams^ wljile Vice' 
President, express his disapprobation of the funding 
systena?^ - ,. ^ ~ ^ ' ^-^ ' 

3d. *^ Do yon know whether Mr^ Adaijrs did riot» 
\ti the yeai^ 1794, vote against the. sequestration of 
British debts, arid alsb against the bill for suspending 
intercourse with Great R-itain?.'* . 

» The Second question^ it is Jiiahife^>:,^ad noSiiiig to 
do with the^twelfth charge; for Mr. Aidaftis's appro- 

; l>ation or disapprobation of the funding system, could 
not ba\ e. th^ most reniote tendency to |)rave that he 
was an aristocrat; or had proved ^ithfil and service- 
able to the British interest. * In that part of the pub- 
HcaticHi wlu(3i ,iiir|iish^s the matter of the thirteenth 
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ehargii in t)ie indiptiiitei'it, it is indeed stated, thdt Mr. 
, Adams, " when Iji^t in ^ secoiidar}'^>station,censured the 
tjunding system," but the^ wonls are i^ themselves 
wholly in^materiaii ; and n6 attempt was made, nor any ^ 
evidefice offered or spoken of, to prove^the t^uthof tte , 
cither matter contained in the thirteenth charge. It was 
from th^r cicHinectioa with that other m^ter, that these 
words could ald^ne derive ^ny importance ;< and CQn^« 
quently their truth or falsehood was altogetlier imniate<> 
rial, while that other matter r<imained unproved. This 
question> therefore, which went fcoklyW those inn- 
material words, w^ clearly inadmissible* TIi^j third 
question i^as^> in reality, as iar :3gi^ the seognd from any 
connectipn with the, matter ' in issue, ' pUhough its 
irrefeVanDcy is hot q^lte so apparent. Mr. Adatris's 
paving v(ked against the 4:wo]ni^ea3ur€^}aliuded to in that > 
question,^if he did m &ct vote against iheno^ could by 
no means prove that' he w^ ** faithful and serviqeabfc 
to the British interest »" in ^y s^nse, much less with | 
tliQse improper and' criminal views, with which lie ' 
publication in question certainly mieant tO chaise him- 
He'might^ in the honest and pnident performance of 
his duty towards his goverqtoent and his country, ii^ci- 
dentally promote the interests of another country ; but 
it was by no means competent for a jury to infer from 
thence, that he livas >* faithFuP' to that crther country, 
or,; in other words, that he held the interests- of that 
other country chieffy in view, and was actuated in ; 
^viiig his vcite by a desiineto promote them, indepi^nd- 
ently of, op with<Jut regard to, the inter^ests of his pwa 
country.' Such an inference could not he made froiA ^ 
the fact, admitting it to be true. The fact, if true, was 
no evidence tt> support such an inference, therefore tKfc 
fact was iihmatef ial ; and as Jt is the province and du- 
ty of the, court, in such circumstances, to decide q^ » 
the materiality of , facts off^itd in evidence, it fpllows 
clearly ^ that It was the rjght and duty of flie cofart ,. in this 
instance, ;to reject the thinj question; .a^ affinjaative 
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imsiiitrer to which could hav<; prorVied riothing in sup- 
port x)f the i3efen€€> > . , - 

TKe first question, ther€ffore, and the only remain- 
iBgone proposed to be put to this witaess, stpod alone; 
^an ^toifitive answer to it, if it could have proved 
any things could have pi'pved Oftly a part of the 
cimrge; riaitiely, thsit JVtr. Adams was ai> aristocrat. 
; But eyidence to prove a patt only of an entire atid in- 
divisible chaise, was inadmissible for the reasons 
stated abov6. 

If, on the other hand* tlie phrases in question, 
; *^ that Mr. Adams was ^ aristocrat," that **^ he had 
IHt)vedfdtbfiil arid scrviceableto the British intertest,'* 
were distinct and divisible, arid constituted two dis- 
tinct charges, which may perhaps be/the proper way of 
dtmsidefing tfiem, s^ill the aJtwive meiitibaied questions 
were improper apd inadmissible, in that point erf vie wv • 

The first charge in that case is, that Mr. Adams 
** was ail aristoprat. ** To be ah aristocrat, even if ^ny 
precise ^hd defin-ite meaning could be affixed to tte, 
term, is^ not afl offence either legal or moKa! ; conser»- 
quently, to charge a n^n with being an aristocrat . 
is not a l\bel; aftd such a charge in a% indictment fdK^ 
a^ib€l, is ^hoUy immaterial. Nothing is more cleai'^ 
than that* immaterial matters im legal proceedings? 
ought not' to be proved, gind need not be disproved. 
In tht next place, the term " aristocrat V is orte of jthose 
vague indefinite tef^ms, which admit not of precisp 
meaning, andare noti^u&ceptible'of proof- What-onis 
person might consider as aristocracy, , another ^would 
cdnsider as republicahism, knd a third as democracy. 
If indicjtmerits could be supported; on such grounds^^ 
the guilt or innocence of the po^rty accused, nqiust he . 
measured not by^ny fixed or known rule, but by the^ 
opinions which the jurors j^pbinted to try him,tnight 
happen to entertain, concernbg the nature, of aristo- 
cracy, 4fetoocracy err republicanism. And; lastly/ the 
'question itself was asyague, itnd as void of precise 



I _ 



i 



.A • 



■^/ 



9- 



ineanihg, as the charge of' which it wai intended.tir 
furnish the proof. The M^itqess w^s called upon to 
declare ** whether- he had heard Mr. Adams express 
any Jitid what opinions, favorable to aristocracy or mo- 
narchy ?^' How was, it, to be determined^ whether an 
opinion .was favorable to aristpct-acy or moiiarphy ? 
One man would thiiijt fevorable.andahqtjier not so, 
according jto the opinions which they might respee* 
tively entertain, on political subjects. The first ques- 
tion, therefore, was inconclusive, immaterial and in- 
admissible. . . 

The second, as ||as already been remarke4> was 
wholly and manifestly -foreign from the matter in is^ 
sue. Mr. Adams's dislike of the funding system, • 
if he did in fact dislike it, had nothing to do. witli 
his aristppracy or his faithfulness to th0 British inter- 
est. There is ^o pretence for , saying, that such ii 
question ought to have bfeen admitted;^ - 
' As to, the thir^, *' vyhelher Mr. Adams had not 
vQtejd against the sequestration pf British :property, 
and/the suspension of commercial intercourse with 
Great Britain," it h^s already been sheVvn to be alto^. j 
gpther impropjr; on, die ground that such votes, if, j 
given by Mr. Adams, were no evidence. whatever 6f J 
his having te^n " fiithfuland serviceable to the Brit- 
ish interest." If he had been so, provided it were, 
in his opinipQ, at the Same time useful to the interests 
of his own countiYj • which It well mi^ht be, smd th^ 
contrary of \^^hich is not ;aUeged by this part of the 

, publication, taken Separately, it was ik) offence of anjT 
^ind; and to charge him with it was tiot a libeh 

. Xhig charge was, iherefore,^ immaterial . and futile, 
and .no evidence for or against it could properly be 
received. And, finally, Jf the charge had been ma-^ 
terial, and the giving -of th^se. votes bad bf en^ legal 
Evidence to prove it, that fact was op j:eebrd m the 
JQurnais of the Senate, and might have been proved ^ 
by- \hat recoF^j or an official copy of it... As this evi- 
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ilence waa the highest of which (he caae admitted, no 
'inferior evideaiee of Jt, ^such as oial proof 19 well 
known to be» could be admitted. • ^ 

For these reasons this respondent did concur witK 

his coUeague, the said 6yrus Griffin^ in rejecting the. 

three aboyc i»entipncd questions ; but not any otl^r 

testimony tlmt: the said John Taylor mi^ht ha ve beea 

able to. giye« . In thi$ he ' insi^ that he acted legally 

and ptoperl^, according to the best of his ability, if 

he erred) i^ is impossible^ lor die reasons stated by him 

m^ the beginning of his answ;erto &ift a:rtieley to sup^ 

pose that he erred wilfully > since be could have, had 

no possible motive for a piece of mi^cdnduct so shame*^ 

filly and at.the same time so well calculated to give 

offence* In a point so liable to niisapprehensioa and 

misrepresientation^ and so likely to be used as a meansi 

of ekciting public odium againi^t him^ it is &r more 

probabki that, had he been ckpa^le of bending his 

opinion of the Ijaw to other motivesv he would have 

admitted illegal testimony ; which» taken in its ut^ 

most effect, could have had no fendency to thwart 

those plans 6f^ vengeance against the traverser, under 

i the influence of which he is -su|^o^ed to have adted. 

If his error was 'an honest 6ne, which )as his col^ 

league also fell into it; might in charity be supposed ; 

and, as there^ is not a shadow of evidence Jo the con- 

. trary, Tnust in law be presumed ; he cannot, forccMai- 

[ mitting it, be convicted of any offence, much less a 

I high crime andmisdemeanoTi for which he must, 6n. 

. conviction,  be deprived of Jiis ixffice. 

' And for plea to the said third. article of impeach^. 

,ment, the §aid Samuel Chase^ saith^. that h^ is not 

guilty of any high crime or misdemeanor, as in and . 

« by the said tjiird article ^ is allegefi against him: aii4 

J Ais he prays may be enquired ^f by this honorable 

' court, in such manners law and justice shaU sieem^ 

I ti> them t6 requii*e. ^ - . . ' ^ 

l» ' • ■-••' \ ^ ! 9.  . — ■•/ 
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The , fourth article of impeachment ^llege^s, that 
during the whole course of the trial of James Thomp- 
son Calletider, above mentioned, the conduct of tlus 
tx^pondent was marked by ^* manifest injustice, par- 
tiality, and intemperance 4'' a(id five particular in- 
:tonces of the ** injustice, partiality, arid intemper-' 
aiice," are adduced.- ' , 

The first consists, */ in compelling Ihe prisoner's 
eouhsel to reduce to writing ajid submit to the insjjec- 
tion df the courts for their admission , or rejection, all 
(Juestidns which the said' counsel meant to propound 
to the above mentioned JobQ Taylor, the witness.'* 

This respondent, ill answejr to this part of the arti- 
cle now tmder coni^ideration, admits that the court, 
cortsisting of himself and the above mentioned Cyrus 
Griffin, did require the ootmsel for the traverser, on 
the trial of James Thompson Gajlender, above mieh-^ 
cloned, tb redu'ce to writihg the questions which they 
intended to put to the 3aid witness. But "he denies 
that it is more his act than the act of his coUeagtie,. 
^ho fully concurred ih this measure. - The measure, 
as he appreheJids and insists, was' strictly legal and 
proper ? his reasons for adopting itj and ne presumes 
those of his colleague, hp will submit to this honor-r 1 
able court, in prder toshew that if he, in common 
wiA his colleague, committed an errpr, it Was an er- 
ror into which the best and wisest men might ha\^ 
honestly fallen. ^ - 

It will not be denied^ a^id cannot be doubted, thit 
according to our laws,, evidence, whether oral or 
Writteil, may be rejected and prevented from going be- 
ibre the jury, on various grounds.^— 1st,. For incom- 
toetency : , where the source from which the evidence 
IS attempted to be drawn, is an improper source : ais 
if a Witnes$ were to^>e called who was infamous, or 
interested in the event of the suit ; or a paper shotild 
' be ofiered in evidence,^ which waa^ not Jbetween the 
same partiei^^ or vi^as not executed in the forms pre- 
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9(»ibecl^|awi 24, For irrekvancy : Vh^n thi^ evi- 
dence o£[ered is aot such,; as in law will warrant the 
jury to infer the fact intendei^'to be proired ; or where 
that fact, if. proved, is immaterial to thi ji^^ue. . For 
these reasons, and. perhaps for others which, jf^aig^ be 
speQifie^) evidence may properly be rejeoted, ^n tri* 
2^ before our courts. 

As little can it be doubted, that according to our 
laws» the cpuit and not the jurjP is the proper tribur 
nal for deciding aU questionsf relative to the admissibi-* 
lity of evidence. The>efect of the evidence when ije- 
^ceived, is to he judged of by the jur)^; but whether ^ 
ought to be receive4, must be deterniiaed by th^ 
court. This arises from the very constitution of the 
trial by Jury ; one fundamental principle of which is, 
that ihe jury must decide the case, not according to 
vague notions, secret jimpre$sions or general belief^ 
but according to legal and proper evidence delivered 
in cQurt. So strictly is this rule observed, that if one 
juror have lany knowledge of the matter in dispute, \t 
may influencehis own judgment, but ^ot thfit of hi^ 
fellow jucofs, unless he state it to them on oath, in 
open court ; and nothing Is more common than for 
our courts, after all the evidence which the^arty can 
produce has been offered and received, to tell the jury- 
that there is Itio evidence to support the claim, pr the 
defence i or when proof is offered of a certain fact^ to 
determine that isuch fact i^ not proper tg be given in 
evidence. / , 

.Hence it results, ipmd is every day's practice, that 
when a witness ^s produced, or a writing is oiBer^ 
in evidence, the opposite^arty havmg a right to<)b-, 
ject to the evidence if he should think it improper^ 
r<;quires.to be informed what the witne^ is toprpv^, 
or to see the writing, before the first is exaipined, or 
the secofid is read to the jury. The court has tte 
same right J resulting necessarily from its power to de-^ 
cide all qut:«tions relative to the adinissibility of evt 
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Acnct* This right'oor courts arc in the ebnstaiit habit 
of exercising ; not only when objections are made by. 
the parties, but when there being no objection, the 
court itself has reason to suspect that the testimo* 
ny is improper. In most cases, but not in all, consent 
by the opposite party removes all objections to the 
admissibility of evidence^ ^nd courts sometime^ in- 
fer consent from silence j but as it is their duty to.tak^ 
care, that no improper or illegal evidence goes to the 
jury^unless the objection to it be removed by consent 
of parties j it is consequently their duty, in all cases 
where they sec ^ reasdn to suspect that the evidence 
offered is improper, to ascertain whether consent has 
been given, or whether -the seeming acquiescence of 
^e opposite party has proceeded from inattention, 
*f his is more particularly their duty in crimncd cases, 
where thcv' are bound to be counsel for the govern^ 
ment, as well as for the party accused. 
' It being thus thp right and duty of a court before 
which a trial takes place, to inform itself of the natiire 
of the evidence oflfei-ed, so aa to be able to judge , 
.whetheJr such evidence be proper, it results necessari- 
ly that they have a right to require, that any question 
Intended to be put tp a witness, should be reduced tb 
. i^^iting, for that is the form in which their deUbei*ation 
upon it may be most perfect, ai;id their judgment will 
be most likely to be correct. In tlie case n;pw under 
consideration, the court did exercise this right. — 
When the testimony of John Taylor was offered, the 
^urt enquired of the traverser's counsel, what that 
witness was to prove. The statement of his testimony 
given in answer, induced the court to suspect that k 
was irrelevant and inadmissiUe. Tf'hey therefore, that 
Aey mi^t have an opportunkv for more careful and * 
accurate consideration, callea upon the counsel to 
fitate in writing, the questions intended tp be put tt 
^ witness. 
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This is the act do^ie by the court, but concurred in 
hy the respondentj which has been selected and addu<* 
ced asone of the proofs and instances of'** manifest 
injustice, partiality, and intemperance'' on his part* 
He owes an apology to this honorable eourt, for hav- 
ing occupied so much of its time with the refutation 
of a chai^ which has^no c&im. to 'serious considera- 
tion, except what it derives from the respect due to 
the honorable body by which it was made, -and the 
' high character of the court where it is preferred; 

Thp next circumstance stated by the article noiii^ 
under consideration, as an instance and proof of " ma- 
nifest injustice, partiality, and intemperance'^ in this 
respondent, is his refusal to postpone the trial of the 
said James Thompsqu'Callender, ** although an affi- 
davit was regularly Wed, stating the absence of mate- 
rial witnesses on behalf of the accused, and aldiough 
it was manifest that with the utmost diKg^nce, tiic 
attendance of such witnesses could not have been 
procured at that term. ♦* , 

I This respondent, in answer to diis part of the charge, 
! admits, that in the above mentioned trial, the traver- 
I ser's counsel did mote the court, while this respond- ' ^ 
'ent sat in it alone, ibr a continuance of the case until 
the next term; not merely a postponement of the trial, 
as the expressions used in this part of the article would 
' seem to import ; and did file as tjie grotmd work of 
 their motion, an affidavit of the traverser, a true and 
official copy of ^hich, marked exhibit No. 5, this 
respondent herewith exhib^, and begs leave to make 
I part of this answer ; but he denies that any sufficient 
j groun4 for a continuance until the ' next term, wa? 
disclosed bj^ this affidavit; as he trusts will clearly 
appear from the following facts and observations, 
; The trial of an indictinent at thtJ term whenf it i$ 
foundby the grand jury^vis im&tter of course, which 
^eprosecutor can claiin as ,a right, uitless legal cause. 
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can I be sh£ wA for a continuimce. The prosecutor q[iay 
consent to a cbntinuance, but if be withholds his 
consent, the court caAnpt graM a continuance without 
legal cause. Of the sufficiency and legality of this 
cause, as of every other question of law, the court 
must judge ; but it must decide on this as on every 
other poin^ according to the fixed and known rules 
of law. 

One of the legal grounds^ and the principal one on 
which such a continuance may be granted, h the ab- 
sence of <iQmpetent and ;?2<7/^rwr/ witnesses, whom the 
party cannot produce at the present term, but has a 
reasonable ground for e^cpecting to be able; to produce 
at tlie next term. Analagous to this, is the inability 
to procure ;^t the pr^ent term, legal and material 
WTitten testimony, which the party has^ reasonable 
€>:p€ct<uion of being able to procure at the next term.- 
. These rules are as reasonable and just in themselvesi 
as they are essential to the due administration of jus- 
tice, to the punishment of offences on the one hand, 
and to the protection of innocence on the other. If 
4iie continuance of a cause, on the application of the 
party accused, . were a matter oS right, it is manifest 
that no indictment would be brought to trial until after J 
a delay df many mpnths. ' If, on the other hand, the I 
granting of ^a continuahce depended not on fixed rules, 
but on the arbitrary, will of the court, it would follow 
that weakness or partiality might induce a court, on 
• some occasions, to extend a very improper indulgence 
to di^ party accused ; while on others, passion or pre- 
judice might depi:ive h^n of the necessary means of 
making his defence. Hepoe the necessity of fixed 
rules, which the judges are bound to expound and 
apply, under the solemn sanction of their oath of 
office. ' 

^ . The true and only reason fof granting a continuance, 
IS that thq party accused mjiy have the best oppprtu 
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liity that the laws can dFord to him, of making his 
I defence* But incompetent or immaterial witnesses^ 
' could not be examined if^ they were present; land co»- 
seqiiently, their absence can deprive the i^rty of no 
[ (^portunity which the laws afford to |jim^ of making 
I his defence.' Hence the rule, that th* witnesses must 
1 be competent and mftterial. 

I I^ublic justice will not permit the trial of offenders 
^ to be delayed, on light or unfounded pretences^ To 
i wait for testimony which the party really 'wished for, 
but did not expect to, be able to produce within some 
definite period, would certainly be a very light pre- 
\ tcnce ; and to make him the judge,, how far there 
I was reasonable expectation of obtaining the testimo- 
ny within the proper time^ would put it in his power 
to delay the trial, on tho mo^t unfounded pretences. 
\ Hence tlie rule, that there must be reasonable ground 
of expectation, irT tl^ judgiflent qf tlie court, that 
Ae testimony may be obtained withinr tlite proper 
time* » . 

It is therefore, a settled and most necessary rule, 
that every application for a continuance, on the gjound 
I <rf obtaining testiniony, must be supported by kn af- 
'' fidavit, disclosing sufficient matter to satisfy the court, , 
, that the testimony wanted " is competent and materi- 
\ al," and that there is " reasonable expectation of> 
i procuring it within the time prescribed.'* From ?i 
comparison of the aflidavit in question with the in- 
i. dictment, it will soon appear how far the traverser 
I in this case, brought himself within this rule. 

The absent witnesses, mentioned in the affidavit, 
are Willia!m Gardner, of Portsniouth, in New-Hamp* 
shire; Tench Coxe, of Philadelphia, in Pennsylvania ; 
' Judge Bee, of some place in South-Carolina; Timo^^ 
' Ay Pickering, lately of Philadelphia, in Pennsylva- 
nia, but of what place at that time, the depohetit did 
not know; William B. Giles,' of Amelia county, in 
I the state of Y^rginia; Stephens Thompsoa Mason, 
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' ^ose place of residence is not mentioned in the aiB« 
davity but was known to be in Loudon county, in the 
state of yirginia; and General Blackburn, of Bath 

^ county,, in the said state. The affidavit also states, 
that tn^ traverser wished to procure, as material to his 
defence, authentic copies of certain answers made by 
the President of the United States, Mr. Adams, to ad- 
dresses from various persons ; and also, a book enti- 
tled " an Essay on Canon and Feudal Law,' < or entii* 

- tl«l ^ in words to that purport^ which was ascribed to 
the President, and which the tra^'erser believed to 
have been witten by him ; and also, evidence to prove 
that the President^ was in fact the author of that book. 
It itf not suited, that the tmvcrser had any reason- 
able ground to expect, or did expect, to procure this 
book or evidence, or these authentic copies, or the 
attendance of any one of these witnesses, at the next 
term* Nor does he attempt to shew in what manner 
the book, or the copies of answers to addresses, were 
materid, so ,as to enable the court to form a judgr 
ment on that point. Here then, tlie^ affidavit was J 
clearly defective. His believing the book and copies 
to be material, was of no weight, unless he shewed 
to the court, sufficient . grounds for entertaining the • 
same opinion. Moreover he does not state, wh^re 
he supposes that this book, and those authentic co- 
pies, may be found: so as to enable the court to 
judge, how far a reasonable expectation of obtaining 
them might be entertained. On the ground of this 
book and these, copies, therefore, there was no pre- 
tence for a continuance. As to the, witnesses, it i^ 
manifest, that, from their, very dists^t and dispersed 
situation, there existed no ground of reasonable ex- 
pectation, that their attendance could be procured at 
the next term, or at any subsequent time. Indeed, 
the idea of postponing the trial of an indictment, till 
w itnesses could be convened at Richmond, from South 
CaijHi^fia, New-Hampshire, and the western cxtre- 
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miliies qf Virginia, is too .chimerical to he Seriously 
entertained. Accordingly, the traverser^ though ia 
his affidavit he stated them to bfe material, ana de- 
clared that he eould i^ot );)rociire tht'it attendance at 
that term, could not venture to declare on oath, that 
he expected to prqcure it at the next, or at iiny oth^r 
time ; much le^ that he j;iad a|iy reasonable ground 
for sj^ch expectation* Oh this grpund, therefore, the 
jaffidavit w^s clearly insufiicient ; and it w^s conse- 
quently the duty-qf the court to reject such applica-< 
tion* 

But the testimony of these witnesses, as stated, ih 
tjie affidavit, was wholly immaterial ; and tlierefor^, 
jtbeir absence was no ground .for a continuance, had 
there been reasonable ground for ej^pecting their at- 
tendance at th^ i>ext term- 

William Gardner and Tench Coxe, were to prove, 
that Mr. Adams had tuiTied them out of office^ for 
their political opinions or conduct. This applied ta 
that ^3(art> of the publication, which constituted^ the 
matter.of the third charge in tlie indictment, in these 
words, " the same system of persecution J|xt^nded 
all over the continent. Every jierson holding an of- 
lice, must either quit it, or think and vote exactly 
with Mr. Adams."— Judge Bee was to prove, that 
Mr. Adams had advised and requested him by letter, 
in the year 1799, to deliver Thomas Nash, otherwise 
called Jonathan Robins, to the British consul, ia 
. Ch^irleston*. This might have had some applicatioijt 
to the matter of the seventh charge ; which alleged' 
^that *' the hahds of Mr. Adams, were peeking with . 
the blood of the poor, friendless, Connecticut sail- 
or." Timothy Pickering vi^s to prove, that Mr* 
Adams, while President,- and while Congress wa$ 
in session, was ma^y weeks in possession of im- 
portant dispatches, from the American minister in 
Prance, without, commiinicating them* to Congre$s< 
This testimonv was titterly imi^atcrial ; becausci i^d* 
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mitting the fact to be so, Mi. Adams was-nott)ouBdV 
in any respect, to communicate those dispatches to 
Congress, anicss in hi^ discretion, he should thinfe 
it necessary ; and also, 'because the fact, if true, had 
no relation to any pal't of the indictment. There are, 
indeed, three charges, on which it might at firsr sight 
seem to have some sligh| bearing. These are the 
eighth, the words furnishing the matter of which 
are, " every feature, in the administration of Mr. 
Adams, form^ k distinct and additional evidence, 
that he was determined at all events, to embroil this 
country with France;'?^ the fourteenth^ the words 
«tated m which^ allege, that *' bj^ -sending these am- 
bassadors to Paris, Mr. Adams and his British fac- 
tion, designed to do nothing but mischief," and the 
eighteenth, the matter of wliich states, ^* that in the 
midst of such a ^cbne of profligacy and usury, the 
President persisted as long as h^ -durst, in making 
Bis utmost efforts, for provoking a French war.^ 
To no other charge in the indictment, had the evk 
dence of Timothy Pickering, as stated in the affida- 
vit, the ^[lo test affinity. And siirely, it will not be 
pretendfea by any man/ who shall compare this evir 
dence, with the three charges above .mentioned, that 
the fact intended to be proved by it, furnidicd aily 
evidence proper to go to a jurj'-, m support of either 
of those charges i that *^ every feature of his^dmipi- 
stftitioii^ ibrmed a distinct and additional evidence, 
of , a determination at all ^ents, to embroil thjs Counr 
try with France," that ** m sending ambassoidors to 
Paris, he intended nothing but miischief," that >* in 
the midst of a scene of profligacy and usury, he per- 
sisted, as long as he dSrst, in making his utmost ef- 
forts for provoking a French war," are charges, whidh 
surely cannot be supported or justified, by the . cir- 
^cumstance of his * keeping in his possession, for se- 
veral >veeks,, while Congress was in session, diispatch^ 
e§ from^ the American minister in France, withput 
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^tommiinicating them to Cong|:ess,' ^hich he wasAca: 
%bouud to <Jo, ^a^id which 4t was hisf- duty not to do,, ' 
if he supposed that the communication, at an earlier 
period, woidd be injurious to the public interest. 
The testimony : of William JB. Giles and Stephens 
Thompson JVlmson, . i^^as 4:o prove, th^t Mr. Adams 
bad tittered, in theii^ hearing, certain sentiments, fa- 
vorable, to ^istoeratic or monarchical principles of: 
governipent:. , _^ , . . 

This, had no applipation except to a part of the 
twelfth charge ; which has been already shewn to be 
wholly immaterial if taken separately^ -and wholly in:«^ 
capable of a. separate |iistificati6n, if considered as 
part of an entire charge. > And, lastly, it was to be 
proved by general Biackfcur-n, tltat in his answer Jo 
an address, Mr. <Adama avawed, '' that there was a 
party in Virginia, which deserved to be Jfeiumbled in. 
tQ dust and ashes, before the indignant frowns of their 
injured,, insulted, and offended .eountry.*' There 
were but two charges, in the indictment to which this 
fact, if true, had the mojst distant x^es^niblance.— ^ 
These are the fifteenth and sixteenth, the words fdrmt 
ing the matter of which, call Mr. Adams, " an hpary- 
headed libeller of the governor of Virginia, who witli 
all the fury, but without, the propriety or sublimity of 
Homer^s Achilles, bawled out, to arms, then, to 
arms!'? and '* who floating on the bladder of popula- ' 
rity, threatened to mate Richmond the centre point 
of a bpnfire.^' It would be aii abuse of the patience " 
of this honorable court, to occupy any patt of it's 
time in proving, that the fact intended to be proved 
by general BJackbiirn, could jnot ip the slightest de- 
gree support or justify such charges as these. . This 
IS; the account §iven of the testimony of the absent 
Witnesses, by the affidavit filed as' the ground of the 
motion foe a contJitiiance. From a comparison of it . 
with the indictment, it will appear,: that out of twen- 
,ty charg^ea in the indictment,, there' were but eighl^ 
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to which any part of the testimony of thpse ^^'itnessci 
had the most distant aliusion ; and that of those eight 
charges there are five, which the testifftony , having 
some allusions to them, could not iii the slightest de*. 
gree support. Twelve charges, therefore j. remained 
tn^ithdut even an attempt to justify them ; and sev^- 
' teen were wholly destitute of ^ny legal or -sufficient 
-justification. On these seventeen cl'iarges, therefore,- 
the traverser must h^ve been convicted ; even- if the 
remaining three' had been completely juiatified by the 
testimony of the absent wjthesses. The conyictidn 
- on these seyMteen charges, or even. op one df thehi, 
, would hiXVQ put, it into the power of the court to fine 
. and impr^son the traverser, to the whole extent allow* 
ed by the law. If the truth of tlicse three charged, 
admitting it to, be established, could have any effect 
Jn mitigating the punishment, which depended on the 
court and not on the jury, the court in passing sen-' 
tencfe might make, and in this case, actually did make, 
the fullest abatement on that acc6unt that the testimo- 
ny if adduced would warrant. * • - 

This testimony, therefore, ^ was in every view irtiT 
material;, and had it been material, there existed no 
ground of reasonable expectation, that it could be 
obtained at the next term, or any future term, for 
these reasons, and not from those criminal motives, 
which without the kast shadow of proof are ascribed 
to him, this respondent did dyer7fule and reject the 
inotion for a continuance till the next term: as it waS' 
his.duty to dp, since he haji no discretion in the da$e, 
Jjut was bound by the rules oi law. ' ' • 

But in order to afford every ^iccommodation to the 
traverser and his coynsi^l, which it was in his power to 
givfe, this respondent did offer to postpone the trial for 
a month qt jnore, in order to afford them full time for 
preparation, and forprocuring such testimony as was 
•within their reach. This indulgeuQt they thought pro-, 
tier to refuse. 
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Oh Mondajr, the second, and Tuesday, the third day 
of Jun^, 1800 j when judge Griffin had taken his seat in 
court, and was on the bench^ the ootki^d fqr thd travet- 
set* renewed their niotion for a continuance, founded 
an the saine affidavit; and after a full hearing and con- 
sideration of the arguiiienf, the court, judge (jriffiin 
concurririg, overruled the motion/tod ordered Ac tri- 
il to pro^^ed/ • / 

If mis decision be correct,* as he behaves and ini^iste 
that' it te/no offence cpuld be committed by him in 
n^aking or concurring in it. It was a proper and legal 
performance of his duty as a judge. If it be erroneous, 
still thfe ferror, if an honest, one, cannot be aft ofifence, 
miich less a high erime and misdemeanor^ and as in 
his ccdleague it has been considered as an honest error, 
he confidently trusts it will be . considered so in him 
also. . " ' / 

To the third charge addticed in suppcnt of the arti- 
cle now under consickration, the charge of usin^ ^^ un- 
^usual, rude, and conteihptuous expressions, towards' 
the prisoner's counsel," and^f ** felsely insinuating^ 
that they wished to excite the. public fears and indigo 
nation, and to produce that insubordiiiatioh to law, to 
wrliich the conduct of this respondent did manifestly ' 
tend,'* he cannot answer otherwise than by a general 
denial. A chatge to vague, admits, not of precise w 
particular refiitatidn.. He ^denies that^thei'e 1vas aii^ 
t^i^g unusual or intentionally rude or contemptucws 
in his conduct or his expressions towards the prisoner's • 
counsel; th^ he made any false insinuation whatever 
against them, or that hisr own conduct tended ip any 
manner, to produce insubordination tp law. On^the 
contrary, it was his wish and intention, «to treat die : \ 
counsel with therei^ect dne to their situation and func- 
tions; and with the decorum due to his own tharacten 
He thought it his duty to restrain such of their atten^ipts ^ 
as he considered improper, and to overrule < motions 
wide by th<em, which he considered a$ unfoan4ed in 
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law^ but this it -was his tfish to accomplish an fije luan- 
ner least KlSeiy to pffeftd, jFrom^hiiA every coHsidera- 
tipn concurred in dissuading bim« He di4 indeed thit^ 
sit limt time, and still i^emains: under the imprcssioiv 
that the conduct of the traver^fei^'s counsel, whslher 
from intention or not he will, not undertake to sayi wa|^ 
^isfespectfiil, irri,tating, and highly . inoofrect, .That 
' condiict whicKhe viewed in this light, irught have pro- 
ducjcd some irriti^tion in a temper naf urafly cpxick and 
warm, aad that this irritation^might, notwithst^indiji^ 
llis endeavors to suppress it^.havi^ appeared in his man- 
jo^ and in his expressions, .he thinlinot improbable; 
. for hq ha^ hfid occasions ,0f feeling and lamenting 
the want of sufficient caution. ^d self-gommand, iu 
things ^tbis nature. But he confidently aferms^ that 
his conduct ia this particular was free from intentioi>al 
impropriety j- and this respondent denies, that any part 
-of bis conduct was such as ouerllt to have induced the 
traverser's counsel to *^ abandpn the cau^^ of theif 
client,"^ n»or does he belike that ^ay such cause di^^ 
induce them t6 take that stfep* On Jhe contrary^ He 
believes that it was tafcei^ by them -under the influence 

, of passion or for some motive into which this respon- 
dent forbears at this time to enquire- Apd thiaresppnr 
dent admits, that the- ^id trayerser was convicted 
and condemned to fine and imprisonment, but not ^y 
reason of the abandonment f>{his defence by his cpuur 

' «ei; but because the charges agptinst him -Were fcleiirly 
proved, and no defence, was made or ^ttcmptQjiagainl^ 
far the ^eaternun>ber^of them. / - 

. The fourth charge in sypport of this larticle^ attri- 
fcutes to this respondent, ** reputed and vexatious 
inteti:uptions^of the said counsfclj which' at litngth in- 

• duccdi them to abandon the cause of their client, whg 
w^s therefore cppvicted, aud copdemned to fine and 
imprisonment :^^ To this charge also, it is impossible 
to give any pthqr answer but a general denial. He 
avers thatiw^ne^i^er interrjanted the traverser's cpunsd 
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\ TexatIouslyy4ir except- when he considered it l^is dutjr 
todo sO,^ It cannot be denied that courts have power 
to interrupt cownsel, wheii in their opinion the ccx*- 
rectness^^ of proceeding requires it. In this^ a5,ip eve- 
ly thing else,' they may eir. ' ^They may som^imes 
; jact under the influence iof naomentary pa#§ion or Jrrita- 
I tionyto which they in cominon \vith othfir men, are 
liable. Butuniess theh- conducl in such ca$e§, tboiigh 
itnproper oir iil-jiadged, be clearly sheWn to pr6ceed> 
'. riot from hdman infirmity, biit'from itnproper motiVes^ 
it carrot be iijaputed to them afe anofience^ much less 
as a crime dr misdemeanor* 
' Lastly, this respondent is ^charged under this article,. 
- witH a^n */ indecent solicitude, manifested by hini, fw 
\ the cetiviction. of the accused^ yfnbeQoming even; a 
public prosecutor, bnt.highly disgraceful to the cha^ • 
racter ofia judge, ^s xt was subversive^of justice, '^ Thia, 
is another charge of whioh it is impossible to give a 
•precise refutation, and to a general denial of whick, 
this respondent must therefore ^confine himself. He 
denies that l^e felt any solicitude whatever for the con- 
victioi?'0f the traverser i: other tliah the general wish 
natujral Jo every, friend of truih, decorum^ and virtue^ 
that persons guilty of such offences, as that of V»f hich 
I the tr^yei^ser stood indicted, should be broiaght to pUs- 
I nishment, for Jfche salf 6' of example. He has no, hesita- 
tion to acknowledge, thathiiS indignation was strongly 
excited, by the atrocious and profligate libel whldi the 
I traverser wa^ charged with leaving written and publish- 
I cd. This indignation, he believes^ %as felt by every 
[ virtuous an4 honorable man ifa thi? community, of eve- 
ry patty,, wlioliad reiadlhe book in questidn , or becom? 
: acquainted with its cbntentSi How properly it w^s 
felt; will appear jfrom tlie book itself, which this respcn-^ 
I dent' has ready to produce to this honorable court ; ,, 
' Ti-om the parts of it incorporated into th^ indictmeRt . 
; now, under consideration; and from spme further ex^ 
tracts contained in the paper marked exhibit No. % . 
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which Ai$ 'jrespondent praj's leave to mak^ part of this 
his answer* ' He admits^ aaid it ean never be to him.a 
subjeolof self-repEQach or a cftiise of regret, thathe.par- 
t0ok lar^Iy in this general in^ighatioft, but Ijie. deni^ 
that it m any manner influiencedf his coAdtict \tow2(rd6 
th^ trayepsei', which lya^ regulatol by;a Cdnscicntious 
regard to his <iuty and the laws. He mc«^v^ con- 
tends, ,tnat a sdicitudq to proctitc the tioavictiOnof the 
'travecs^r, however Unbeconung his ,<jharacfer as a 
judge, would not havelieen std dfence, had jie felt it; 

^ unless it liad given rise to laome imsc^duct on his part. 
Intention^ and feelings, unless accompani^ ..by ac- 
^ti6ns, do not constitute ofiiti^s in^tlus country; where 
the ^uilt or innocence of ^unbn is not; judged <if br * 
their vyishes imd ^oMcitjUjciesi but by theij-condUct and 
its motives* And this respondeat tMak^ it his 4Bty^ 
'Od this Occasion, , to enter his sblentti protest against 

. the introdoctioa in this jcouptry^ of those a^Wtraiy 
principles, at ontfe the offsjM'in^ $ind; the instrunacnts of 
despotism j which t^ould make *^ high crimes and ijiis- 
dem'eanors". to consist in *' rude^ticj contemptuous 
espressionid,'' in ^' irexatious interruption^ of couri- 
;se!,^' and .in the- manifestation of •**. ihdecei^t soli- 
citude^ for th^ Goaviction'ofa most, notorious 'Offend- 
er. Such qoiidtict is no doubt, improper an4 unbe- 
coiningin any. person j and much rtipre so. in a^j\idge: 
but it ^ too vague,' too imcertain^ and too susceptible 

• of forced interpretations^ acoprding to the impulse <^ 
passion or the >riews of policy, to be admitted inti) 
the class of p^uniikhabje offenqes, itnder.a systenj of law 

.'whose certainty ' and precisionL iir the deni^itiofn of 

' erimes, is its greatest ^glc^y,. and the greatest privi- 
lege of those who li^^c under it& sway. 
'In cpneluding his defence; against those chargeJ^j 
confain^d in th^ fourth ^rticle^ of impeachment, he dc- i 
plares^ that l}i? whple cojiduct in that trial, was re-' 
gnlatcd by a strict regard to the {jrinciplesof law,,and 

. by an honjcst desire to do viiaistiee between tlje United 
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f States and the party accused. He felt 9, sincere wish, 
on the one hand, that the traverser might establish 
his innoce^pce, by those fair and sufficient means which 
th(p , law .allows ; ani a determination, on the other, 
.that he should no^t, by subterfuges and frivolous pre- 
tences, sjjort wiiji the justice of the country, and 
evade that puniishment of which, if guilty, tie was so 
proper jah objects . These intentions he is confident, 
were legal and laudable"; and if, in any part of his 
conduct, he swerved froth this line, it was. an error 
of his judgmi^nt and not of , bis heart* 

And the said respondent for plea to the said fourtfi 
artidle of impeachment, saith, that tie is not guilty 'of 
^ any high crime and misdemeanor, as in and by. the 
* said foi^rth article is alleged against him,, and this he 
prays, ipay be enquirea of by this honorable court, 
in such manner as law and justice shall seem to re- 
quire. / / . 
' The fifth article of impeachment charges this re§* 
1 pondent, withliaving awarded **.a capias agajnst the 
I body of the said James Thompson Callend^r, indict* 
[ ed for an offence notfapital, whereupon the said.Cal- 
lender was af rested and oonimitted to close custddy, 
I contrary- to law in tliat case made ancj provided-'' 
I This charge is rested, 1st, on the act of Congress 
i of Septenibet 24th, 1789,*^ entitled;" an act to establish 
the judiciaj courts, pf the United I^tates," by which, 
it is enacted, '* th5t for any crime or offence against 
the United States, the offender ma^ be arrested, im- 
i prisoned, or bailed^ agreeably, to the usual mode of 
process, in the state where such offender may be 
\ found. '* And 2dly^ on a law of the state jof Virginia, 
which is said to provide i^ that upon presentment by 
' any grand jury, of an offence Jiot mpitaly the court 
shall order the clerk to i^sue a summons against the 
|> person or persons so offending,. to apJDeah and answer 
such presentment at the~ ne:k:t court. '' It is coptended, 
in support of this charge, that the s^ct of Congress 



i • 






.. V 



•82 ^ ^ 

above mentioned, made the state law the rule of pro- 
ceeding, ahd that the state law was violated l^y issu- 
ing a capiat against Callendej;, instead of a snnimons^ 
The first observation to be made on this part of the 
case is, that the date of the law of Virgin^ is not 
mentioned in the article. A very material omission ! 
For it cannot be contended, that by: the act of Gon- 
gresi^in question, which was passed fof establishing 
the l^ws of the United States, and regulating their 
proceedings; it was intended to render those pro* 
ceeding^ dependent on ^future- acts of the state le- 
gislaturesu • i he intention certainly' was^ to adopt, to 
a certain limited Extent, the relgufations* existing in 
the states at the time of passing the act. .Con^quent- 
ly, a law of Virginia, passed after this act, can have 
no operation on the proce^edings under it. But by re- 
ferring to the law df Virginia in question, it will be 
found to b6ar date on November likh, 1792, more 
than three years after this act' of Congress, by wbich 
it is said to have been adopted. But the omission of 
the date of this law of Virginia, is not the most ma- 
'terial oversight whi^ch has been made in citing it. Its 
title is " An^ct directing the method of proceeding 
against free • persons, charged With certain crimes,'* 
&c. and it enacts, section 2!sth, ** That upon pre- 
sentment niade by the grand Jury; of an oflfence not 
' capital, the court shall order the dierkto issue a sum- 
mons, or ower proper pfoeessy- against thfe person or 
persons. sO presentedy to appear and Answer at the next 
court." It, will be observed th^t these words, " or 
other proper process," which leave it perfectly in the 
discretion of the court w|iat process shall issue, pro- 
vided it be such as is proper fpr bringing the offender 
to answer to the preserftment, are omitted in this ar- 
ticle of imp^chment. 

From th<sse words it* is perfectly manifest, that the 
law of Virginia, admitting it ia^ apply, did not order 
a summons to be issued, but left ifperlectly in the 
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-di^ciretion of the court tto Issue ^ sumitions^ or such 
other process as they should judge pfopei'. It is there- 
fore, a sufficient answer to this article to say, that 
this, respondent considered a capias as the proper" pro- 
cess, and therefore ordered it to issue ; ,whjch he ad- 
* mits that he did, immediately after the presentment 
Was found against, the said Callender, by the g^and 
jury. ^ :^ . / ,, 

This he is informed, and expects^o prqve, has teen 
the GOiistruction of this law by the courts of Virginia, 
and their general practice^ . Indeed' it Would be most 
strange, if ^y other construction or practice had 
been adopted. There are many bffepces not capital, 
which are of a very dangerous tendency^ and on which 
very severe punii^hment is inflicted by the laws of 
'VirginSa; and to enapt hy law that in all ^uch <rase§, 
Jiowever .notorious or profligate . the offenders might 
be, the courts should b^ obliged, iarfter a presentment 
by a grand jury, to proceed against them, by sum- 
mons; would be to epact, that as soon aa their guilt 
was rendiered Extremely ^probable, by the present- 
ment of a grand jury, they should receive regulat 
notice^ to escape from punishment by flight or con- 
cealment. . '] ,  ' . ' 

It will also ^•'ear, is this respondeat believe?, by 
a feferencje \q ^ laws iand practice of Virgirtia, into 
.which he has made all the enquiries which circum- 
stances and the shortness of time allowed hinx for pre* 
paring his answer^ would permit, that all the cases ia 
which a summons is considered as the only proper 
process, are cases of p^tty, offences, ^hich on the pre- 
sentment of a grand jury) are to be tried by the court' 
in a summary way, withqut the intervention of a petit 
jury. — Therefore, these provisions had no application 
to the case of Callender, which could be no otherwise 
proceeded on than by indictment, apd trial on the . 
indictment by a petit jury .^ 
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It must be recollected that 'the act of Congress, of 
September 24th, ^1789, enacts, section 14,/* that the 
courts of the United States, shall have power to issue 
writs of scirefacia^, habeas corpus, and all other ^rh$ 
not specially provided for by statute; which may te 
necessary for the exel-cise of their respective jurisdic- 
tions, and agreeable to , the principles and usages rf 
laws.'^ ' Consequently, . the .circuit ^ court, where the 
proceedings in question . tQC^ place, had power to is- 
sue a capias against the traverser, pn the presentment, 
unless, the state law above mentioned governed the 
case, and contained something* to restrain the issuing 
of that writ in such a. case. This respondent contends, 
for the reasons abov& stated, that this state law neither 
applied to the case, nor contained any thing to prevent 
the issuing pf asCapia,s, if it had applied* 

Thus it appears that this respondent, in ordering a 
capias to issue against Caller der, decided correctly, > 
as it certainly was his intention to do. But he claims 
no tDther merit th^n that of upright intention in this de- 
cision : iof when he made the decision, he was litterly 
ignorant "that such a law 'existed in Vii'ginia; arid de- 
clares that he never heard of it,' till this article Was re- 
ported by a committee of the; House ofRepresentatives, 
during the present session of CongreaP This law was 
not mentioned on the tri^l either by the counsel or the 
traverser or by Judge Griffin,: who certainly had much 
better opportunities of knowing it than this respondent j 
and who, no doiibt^ would have cited it had they 
known it and considered it as applicable to the case. 
This respondent well knows that in a criminal view. 
Ignorance of the law excuses no- man in oflending 
against it; biit thi? mjaxim applies not to the decision 
of a judge; in whom ignorance of the law in general 
'would certainly be 51 disqualification for this office, 
though not a crime ; bilt ignoWnee of a particular act 
pf assembly, of a state where lie was au-utter stranger. 



1- 



• '  ^ ' - -85-  .-  ~ 

f ; , . - • • • 

must be coaisyered as^ very pm'donable error i e&pe* 
cially fc the CoHnsd for the prkonej to whose case that 
law is supposed to \Avt applieq, forebore or omitted to\ 
cite it ; iind as a judge of the state, always resident ki . 
it, and iohg conversant with its .local laws, either for- 
got this law, or feonsjdered it as inapplicable. 

Buch is the ansrwer, Which this ijespondent makes ta 
the fifth artitle of impeachment- • If ;he erred in' thi* s 
case; it was through ignorance of the latv, and surely, 
ignorance under such circuuistahces, cannot, be a 
crime^ much less a high prihie aitd, misjieitteanCMT, for 
whieh he ought to be'ren^pved from his oflice. If a 
judge were impeachable ibr acting against law from 
ignorance only, it would follow, that he would be pli-, 
nished ir^ the same; manner fot deciding against law 
wilfully, andfor deciding ;against it througiti mistake. 
In other Words, there would be no distinction between 
ignorance and design, between error and corruption. 

Arid the said respondent, for plea to the said 'fifth, 
article of impeachment,- saith, that he Is not guilty 6i 
any high, crime and misdemeanor^ as in and by^ the 
said fifth article is alleged against him ; and th»s he 
prays, may be^^nquired of, by this hotiorable court, in 
sufch' "manner, as law and justice shall seem to tiiem . 
to require. . > '. -. . . > 

The sixih article of impeachtaertt alleges, that this 
respondent, '* with* intent to oppress and procure the 
convicticm of the said James Thompsoi:i Callendef, did, 
at the court aforesaid, tule and adjudge the said Cal- 
iender to trial, during the term at which he, the said 
Callender was presented and inditted^ contrary to the 
law in that case made and provided.*' .: . 

This charge alsds is founded, l«t,^ori the acA of Con^ 
gress of Sept. 24th, 1789> abowmenjioned, which 
enacts, section 34, "that the laws of the several states, 
except where the constitution ^* treaties, or st^utes of 
the United States shall otherwise provide, shall be re- 
garded as the r«les of decision,. in trials'at c^mfiion laWy 
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i^ tW courts of theUnited §tattS, hi cases where they 
a|:fply," and 2pdly; on a law of the state of Virginia, 
which is supposed to-prpvidc, *^.that in cases not ca- 
pital, th^ offendeV ^all not be hdd to answer any pre- 
eentmeptpf a grand jury, «ntil the court next preced- 
ing that, during which such pfeseatment shall hnye 
- been -toade* ' ' Tlu's la^, -it is contended, is made the 
rule. of decision by the abovementioned act of Con- 
^ess^ and wa^ violated by th^ refusal to continue the 
cas6 of Caliender till the next term. ^ 

In answer to this ^charge this resporid^it declares, 
that he was at the iime ofinaking the^kbovemeotloned 
cl^ision', wholly, ig^iorant of any 3uch law of Virginia 

^As that in question, that no auch l,aw w^s adduced or 
mentioned by the counsel of Caliender, in support of 
their motion for a continuance ; neither whin they first 
made it, ' before this respondent sitting^ alone i nor 
when tfiey rti^tewed'it, after judg^J (jriiEii had taken 

. hiafei^eat in cou^t ; that no such law was mentioned by 
Jtidge Griffiri;- who obneurred in overr^ing' the mp- 
€ion for k continuanoeafndordering on the 'trial ;: which 
tie could' not have ilone had he known tliat such a law 
existed, or cofisidered it as afpplicable to tjie case ; and 

. that this! fespdndertt nevqr bekrd of any ^^uCjh law, un- 
til the ^tiiqlps of impeachynent now under considera- 
tion were reported, in the course of th§ present ses- 
jsioH of Congress, by a cpmniittce of the House of Re- 
presentatives- . '. '.' ' - r \ 

A i^dge is certainly bound to us^ all prbper and 
reasonable means of obtaining a knowledge of the laws 

'Which he .is appointed to adtninkter ; but after the use 
of such means, td overlook, misunderstand, or rfemain 
iguor^nt of some patticulat laV» is at all times a very 
|)ardoriable error/ It Is much m6re so in the case of 
?i judgd of the supiieme cbtjrt of the United States, 
holding a circuit court in a particular state, with ' 
which he is a . stranger,- and with the loqal laws of 
Which he can have eiyoy^d byt very imperfect oppcav 
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tiinities of becoming acquainted. It Was foresmi by 
Congress, in estiihlishing the eircuit courts 6f the 
United States, that difficulties an4* inconveiiiences 
must fregu<&ntly arise from this source, and to obvi- 
ate such difBcultie$ it was provided, that the disttipt 
judge of each' state, who havlAg beeil a residept of 
the state and u-practitiohet ^n it;* courts; had all the 
necessary means of becoming acquainted with its lov 
pal law^, should >£[P|EI a part of the circivit court in his 
own state. The judge of th<5 supreme court is ex- 
pected, with reasoq* to be well versed in the general 
14WB ; but* the local laws of the state form the peculiai" 
province of .the district /judge, who maybe justly 
considered as particularly responsible for their due 
observance; If in the case in question, this respond- 
ent overlo6ked or misconstrued apy local law of tho 
state of Virginia, which ought to have goyerhed the 
case, it was equally overlooked and misunderstood^ 
not only by,the pf isctfier^s counsel who made the mow 
tion, and whosp peculiar duty it was to know the law 
and bring it into the view of the courts but also by 
the district judge, who had the best opportunities of 
knowing and understanding it, and in whom, never- 
theless, this oversight oh mistake is considered as a 
venal error, while in this respdndent it is 'made the 
ground of a' criminal charge. 

This respondent further states, that after the most 
diligent and the ^most extfensive enquiry which, tjie 
time allowed for preparing this answer would permit, 
he can find no law of Virginia which expressly enacts, 
that ** in cases not capital, tlie offender; shall not btt 
held to answer any presentment pf a grand jury, until 
the court next succeeding that during which such pre- 
sentment shall have been made." This principle he 
supposes to be an inference drawn by the authprs4>f 
the articles of impeachment, ibom the law of Vir^i- 
nia mentioned in the answer to the preceding ,article, 
the law of November * l-Sth, 1792; w;hic|i • provides 
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^^ that upon pVesentm^t made, by the grand jury of 
an offence not capital,' the. court shaH order jthe clerk 
to issue a sumincms, pr other proper process, against 
tjje person or persons so presented, to appear and an- 
swer such presentment at the next court." This^lay 
he conceives.does xy6% warrant the infcrenQe so drawfii 
from it, because it !sp«aks of pre^niments fend not of 
indietT?tents\ which are veiy diferent things v and is, 
^ he is informed, confined by p^fj^ice ^nd 9on$trvic- 
tion in the state of Virginia, to cases of small offences, 
which are to be tried by the court itself upon the pre* 
sentmeht, without an indictment or the iterv^ntion of 
a petit jury. But for cases, like that df Callender, 
where an indictment .must follow the jpresentment, 
this law made no provision* Further, the st^te laws 
are directed by the above 'mentioned act of Cofigress, 
to be the rule bf decisibn in the courts of the United 
Stetes, only ^' in cases 'where they apply. ^'' Whether 
they apply or not to a particular case, h a question of 
law, tb be decided by the pourt where such. case is 
pending, and an eirbr in making the decision is not a 
• crime, nor even an offence, unless it Can be shewn to 
have proceeded ^from improper motives. This res^ 
pondent is of <>pinion,'thatthe law in question did not 
apply toihe case o£ CaHend^r, Tor the' reasons stated 
above ; 2ind therefore that it ivould have been his duty 
to disregard it, ibven had it been jnade known to hira 
by the^counsel for the traverser. - 

And in the last place tip i contends,, that the law of 
Virginia, in qfuestion, 13 iJot adopted by the above men- 
tioned act'of Congress as the rule of decision,, in such 
cases as that now under consideration. That iact 
does indeed' jprovide, -** that the laws of the ,sev>eral 
©tates, 6xce;^.where the constitution^ treaties or sta- 
tiJtei of the United Statts, ^hall otherwise ^jrovide, 
snail be regarded as rules of decision in trials at com- 
"mm laWy in the courts; of the United States, in cases 
where th^f apply:^' 3utthisprdvision,'in his opinion, 
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4aa rdate ojQiy to fights acquired under ibk state laws, 
wKch^CQiB^ into^quQ^tion on the trials and nattQ 
forgia 'of jprocess or modes^of proceeding* anterior oj: 
preparatewry to tiio trial. , Nor can it,^a* this res^pbndont 
apprehends » have anjr application toiiidictinents for- 
fi£^hce$ against th^ statutes of the United States, 
which cannot iv^ifh any propriety be called" trials at . 
commojpLlaw." It relates merel);^,;m his opinion, to 
civil rights acquired under the state^laws 5. which bjr 
virtue of this provision are, when tliey.coiHe in qu^-'. 
tion in the courts of thfJ United Statite, to be goyen^v 
ed by the lajvs under which they accrued. - > 

" If in these opiuions this respondent .be incorrect^ it 
is ^fi hoQCst ^rror : and he contends that iieither Buch * 
terror in the construction of a law, t^^r his ignorance 
of a local state law which he had no opportunity of 
inowiegl and of which the counsel for the party whose 
:;ease it is supposed ,t6 haye ajBected were equally ig- . 
nc»*ant, can^ be considered as ^h dFence liable to im.^ 
peachmcnt, 6r to any sprt of puni$bmei:it or blame. 

And, for plea fo the sfidd sixth' article of impeach-* 
mtnt, -the said Samuel Chase^ saith, ^lalc^ he is , not 
guilty of any high crime or mbd^me^noi^ as in arid by / 
the said artiple 1$ alleg-ed againBl hint; and this he 
prays may be enquired of by thk .honor^bW court,/ki 
such manner as law and justice i^ali seem tosthem tQ 
require.' ' ^ ^ , >, 

The sevcritharticlc of bnpeachment relates to aOn^e 
conduct of this res]^)ondent ii^ his judioial capacity , 
at a-eircuit court of the United States lield at^ Kewr- ' 
Castle, in Ae state of Delaww'e, in Jun€ 1 800. ' Thfr 
^fitatement of this conduct made in the .article is aito« 
getber erroneous ; but if i); were true, this respondent 
denies, that it contains aay matter for which he ii& li- 
able to impeachment. It alleges -that n* ^ ^i^ieg^ajr^- ' / 
ing the duties pf ,his office, he djd, defend from the 
dignity of a judge, and stoop to, the level of s^ in- "- 
former;'' .TVs Jnagh ofience consUted, acQording t/sx 
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iht article^ 1st, * * in refusing to discharge the grand Ju- 
ry- although' intreafed by several of .the said jury to do 

. sd,*'' ?dly, in " obsjervin^ to the said grand jury, at i 
t^ the said grand jury had regularly declared through 
^heir foreinan,^ tliat they had found no bills of indict- 
intinty and had no presentments to makc^ thajhethc \ 
^aid Samuel Chafee, understood / that a highly sedi- 
tious tempeT'^had manifested itself in th6 state of De-^ 
Islw^re, among a certain class of people, particularly ! 

• in Nei)^-Castle oounty, and more especially in the 
town of' Wilmington, where lived a most seditious . 
printer, unrestrained by any principle erf virtue-, and \ 
regardktss of social order, that the name of this printer j 

inras -^ — rr-^ ^/ 3diy, *' in then checking hinj^self ! 

aa if sensible of the indecorum which he was com- 
mitting.*' 4thly, in adding " that it niight be assum-/ 
ing to5*much, to mention the nam^ of this person? 
but it becomes your duty, gentlemen, to enquire di-. 
ligently into this mattery '^ or words, to that effect. 
And 5thly, ih -duthoritat Jvely enjoining oi^ the district | 
attorney pf the United States, with intention to pro- 
fCure the prosecution of the; printer in question, the ; 
necessity of procuring a file ojF the papers to vehich j 
be alluded, and by a strict examinaticm qf them to find I 
softit p^issage, which might furnish the^ound work 
of a prosfecutic^i against the printer*'* - 

Thfesp charges amount in Substance to this; that 
the respondent Refused to discharge a grand jury on j 
theirrequeaf, which is every day's practice, and which I 
he. was bound to dio, if he bdieved that the due ad- ' 
jninis^tipn 6f justice required their longer attend- ; 

.ance; .that be directed. the attention of the grand jury | 

^130 jaii ^ff^nce Ugainst a statute of the United States, i 
whioh he had been informed was committed in the ! 
dfetrict; and that he defsired the district attorney to \ 
sad the gr^d jury,, in their enqiiiri^ concerning the 
existence and natuVe of this ofiencc. By these uiree 
%iaSff each of which it was his duty; to peifofm^ ^le, is 
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';illeged ^^ to have degraded his fbigh judicial fiincti- 
ons, and tended tcr itnpaiF the public confidence in, 
and respect for!, the tribunals oi* justi6e, so essential to 
the general welfare*" ( ; * . 

That this honorable court may be able to fc»Tn cor- 
rectly its judgment, concerning the transaction men* 
tioned in this article, this respondent submits th^ fol- 
lowing statement of it, which he avers t6 be tme, and 
expects to prove. ' 

On the 27th day pf June, 1800, this respondent, 
as one of the associate justices of the supreme court 
of the United States, presided in the circuit court of 
the United States, then held at Newcastle, ih and for 
the district of Delaware, ' and was assisted by Gun* 
ning Bedford, esq. then district judge of the United 
States, for that district. At the oj^ering of the court 
on that day, this respondent according to iiis duty 
and his uniform practice, delivered a charge to the 
gr^nd jury, ii^ which he gave in charge to them sevd» 
ral statutes of the 'United States, and among others, 
an act ofCongrej?§, passed July 14th, 1798, entitled 
" An act in addition to the act for the punishment of 
'certain crimes against the United Statei,'* and com- 
monly called the '*' sedition law>'^ H^ directed them 
to enquire concerning any breaches of those statutei, 
and especially of that commonly tjklted the seditioii 
law, within the district of" Pelaware. 

On the same day^ before the usual hour of adjourn^ 
ment, the grand jury, came into court, and informed 
the court tliat they had found no indictment or pre- 
sentment, and had n<) business before them, for which 
reason they wished to he disehargedt This respond- 
ent; replied, that it was earlier than the usual hour of 
discharging a grand jury; and that business pii^t 
occur during the sitting pf the court. He also asked 
them if they had no information of publications with- 
in the district, that came under tjie sedition l^w, and 
added; that he had bden informed, that there was <( 
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paper c41ed the ** Mirror,'^ publislied lit Wilmmgton, 
which contained libeUous charge^ against the govern- 
ment and President of the United S^tates : that he feadt 
pot seen that paper, but it was their duty to enquire ' 
into Ae subject'; aod if they had not turned their at- 
tention to it, th-^ attorney for the district v^ould be 
pieased to examine a file of that ^per, and if he found 
jtoy thing that c^e within the sedition law. Would lajr 
it before themt"-^This i^ the substance of what the re- 
spondent jsaid to the grand jiiry oq that occasion, and 
fe believes nearly his words; on the morning of the 
hextday^ they came hitp court and declared th^ they 
had iio presentments or indictnlents to ntake, on.whica 
they were immediately discharged* Tf'he whole tim^ 
therefoire^ for which they were detained, was twenty 
four hojflrsyfar less thah is generally required of grand 
juries. 
^ In these proceedings, this respondent icted accord- 
ing to his sense of what the duties of his office requir- 
ed, it certainly was his Jluty to give in charge to the 
grand jury; all such statutes of the United States as 
provided for the punishment of Qffe;ices, and anxong 
vt)thers, that csdied th^ sedition act ; into all ofFenc6a 
against which act, while it continued in force, the 
grand jury vi^re bound by their oaths to enquire. In 
giving it in charge, together with the other acts of 
' Congress for the punishment dfioffences, he followed 
" moreover the example of the other judges of the su- 
]6reme coutt, in 'holding their respective circuiit courts, 
lieitlso contends, and did then believe, that it Was his 
Aity, when informed of ah offence, which tile grand' 
iury had overlooked, to direct their attention towards 
il, and to request for the'm, and even to require if ne- 
^ssai^,' the aid of the district attorney -in making 
iheir enquiries. In thtis discharging what he con-' 
/peives to be his duty, even if he eon^paitted an error 
ife so considering it, he denies that he committed or 
;^^W commit toy x>ff€ttce whate^'er.^ ^ 
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Whh respect to the remarks which 'he is charged 
by 'this ^rtfcle with havinglnadc to the grand jury, re-r 
ktive to Y a highly seditious temper, Which he had un- * 
derstood'to have manifested itself in the state of Dei- 
aware, amohg a certain class of people^ particiilariy in 
Newcastle cpunty, and more especially in the town df 
Wilmington,'' and relative to ** a jmost seditious 
printer, residing in Wilmington, ^unrestrained .by any 
principle of virtue, and regardless of social order;'* 
thi^ respondent does not recoHect or believe^ that Ise 
m^e any such observatitms* But if he did make them, 
it QouMuot bein^c^gr in him to tell the.jury that he 
had received snth information, if iii feet he ha^d receiv* 
ed it ; wliich was probably the cate, though he caimot 
recoliect it with certain^ at this distance of time. 
That this information, if he did receive it, was correct, 
SQ far as it regarded the printer in question, will ful- 
ly appear from a^le of thfe^^aper called the " Mirror of 
the Times," &,c.publishedat Wilmington, Delaware^ 
from Fd^ruaryStt, to March 19th, 1800, indusi^ye, 
which he has lately obtaii^, and is ready to produx^ 
to this honc)rablc court when necessaiy,''and som^ ex* 
tractsh from which are coiitainejl in the e^ibibits several- 
ly marked No. 7, which he-prays leave to make part 

of this his answer* . * V . 

And for plea to^ the said seventh Article of im- 
peachment, the i said Samuel Chase sai^h, ' that he i& 
not guilty of any high crime' or nusciemeanor, as in 
f»d bi^ the said se^^enth article i^ alleged, against him, 
and this he prays may be enquired of by this honbra. 
bte^court^ in such manner as la^v^ateid justice shall 
seem to them to require* - 

The eighth artide of impeachment clurges, that this 
respondent,, "disregarding the duties^^id dignity of 
his official character did, at a circuit court for the dis* 
trict.6f Ma^lanil, hekl at Baltimofe,^ in the month of 
AJay, ISOa, pervert his ofl&ci^l right and duty to ad- 
dress the grand ji^ry theq aoid there asseml^ed, on th$ 
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fcatters.coming within the prpvince of thfe said jury, for 
the purpose of delivering to the said grand jury an In- 
temperate and inflammatory political harangue, with 
inb^tkt to excite the fears and resentment of the said 
grand jury, and of th^ good people of Maryland, against 
their state goviernment arid constitution,' * apd also that 
this respondent, ** under pretence of exercisinghis ju- 
dicial right to address the grand jury as afores^d, did 
endeavor to excite the odium-of the said grand jiiry^and 
of the good people of Maryland, , against the govfsm-. 
ment of the United States, by deli vcr Jag . opinions 
whidi were, at that time and 21s delivered , by him, 
highly indecent, extra judicial, and tending to prosti- 
tute the high judicial character with which he was 
invested, to the- low purpose of an electioneenng par- 
tizan." 

In answer to this charge this respondent admits^ that 
lie did, as one of the associate jusitices of the supreme 
Court <5f th6 ynited States, preside in a circuit couirt 
held at Baltimore in and for the district of Maryland, 
in May 1803, aiid did then deliver a. charge to the 
grand jury, and express in the conclusion of it some 
opinions as to certain public measures, both of the go- 
vernment of Maryland and of th^t of the United States* 
But he denies that in thus acting, he disregarded the 
dirties and dignity gf his judicial character, perverted 
bis official ri^t and duty, to address the grand jury, or 
Jiad jany intention to excite- t|ie fears ^Or resentment of 
any person whatever^ against the government and con- 
stitutio^n of tlie United States or of Maryland. He de- 
nies that the sentiments which he thus expressed, were 
** intemper^^te and inflammatory,", either in themselves 
or in the manner of delivering; that he did endeavor 
to excite the odium of gny pers^on whateyey %ainst the 
government of the Unrited States,^ or did d^TivCr any 
opinions Which were in any respect indecerit, oi- which 
had any tendehqyto prostitute his j^idiciarcharacter, 
to any Ip^ir or improper purpose* Pe db^iies that* he 
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did amr tiling tlmt was unusual, improper or unbecom- 
ing in a judge, or expr6$sed any opinions, but such as 
'^ friend to his country,^ and a firm supportcfr of the go- 
vernments both of tihe ^tate of Maryland and of the 
United States, might entertain* For the truth of what 
he here siays, he appeals confidently tb the charge itself; 
which was read from a writtdn paper now in bis pos- 
session ready to be ptbduced * A true copy of all such 
pstfts of this paper as relate to the subject matt^ of 
this article of impeacihment, is contained in the ex- 
hibit marked No. 8,* which he prays leave to make 
part of this his ani^wer. ^ That part of it which relates to> 
the article now under ponsideraticm is in these words j 
" You know, gentlemien, that our state and national 
institutions Were framed to secure to every nqiember dT 
the society equal liberty and equal rights ; but the late 
alteration of the federal judiciary, by the s^olition of 
the o|Bee of die. sixteen circuit judges,. and' the recent 
change in jpUr state constitutijMi/ by the est;ablishing 
"universal suffrage^ and the further alteration that is con- 
templated in otir state judiciary, (if adopted) will in 
njy judgment take way all security for property and 
personal liberty. , The independenpe of thenationaljudi.- 
ciaiy is already shkkento its foundation; and the vir- 
tue of the people alone can restore it. The indepen- 
dence of the judges of this state will b^ entirely de- 
stroyed, if the billfor the atolishing^the-two supreme 
fcourts, should, be ratified by the next general assem- 
bly. . trhe change of the state^ constitution by allowing 
universal suffrage^ will in my opinicwi certainly and 
rapidly destroy alF prbtection to property, and all se- 
curity ta personal liberty ? and otir repubUcan consti- 
tution will sink into a inob6cra(yy the worst of all pos- 
«iblegovemme^ts. ^ : 

" r can only lament that the mampillaff of pur statp 
conistitutioh ^has been thrown down, by ^he establish- 
jnent of universal sufft<ige. By thiii shock ahm^ the 
whole bUiSdipg tetters to its base, and wQl criimble \yx^ 
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to ruins before many, years elapse, unless it be restored 
to its original state. If the iedependdicy of your state < 
judges, which your biU of rights wisely declares • to 
be essential to the impartial adxiunistration of justice, 
and the great security to the riglits and liberties of the 
people,* shall be taken away, by the ratification of the 
oiil passed for that purjJose, it will precipitate the de- 
struction of your whofe state constitution, and there I 
Will be nothing left in it, worthy the care or support of ; 
freemen.'* . 

Admitting these opinions to have been incorrecCahd 
unbounded, this respondent denies that there was any ! 
Jaw which forbid him to express^ them, in a charge to i 
a grand jury; and he fcontends that there can be no I 
offence; without the breach of soitie law. The very 
essence of despotism consists, in punishing acts which, 
at the time when they were dorie, were forbidden by no 
law. Admitting th& expression of political ppihions 
by a judge, in hi§i charge to a. jtjry, to be improper 
and dangerous ; there are many improper and very 
dangerous acts, which riot beings forbidden ' b^r law 
cannot be punished. Hence the necessity of new pe- 
nal laws ; which are from time to time enacted f<i>r the ; 
prevention of acts not beforfe forbiddep^ but found by 
experience t© be of dangerbus tendency. It has been 
the practice m this country, ever since the beginning I 
of the revolution^ \vhi(5h separated us from Great Bri- 
tain, for the judges to expresis from theT>ench, by wa^ \ 
of charge to th^ grand jury, and to enforce to the ut- j 
most of their ability, such political opinions as they I 
thought correct and useful. ' There have been in- i 
stances in which the^ legislative bodies of this <^evmr 
Hfcry, have recommended this practice to the judges ; 
, and it wias adopted by the judges of the supreme coturt 
of the United Statics, as soon as the present judit:ial | 
system was established.- If thelegi^atureof th^^Unit- -I 
ed States considered this practice as* misthievouS|i 
dangerous, or li^le^tp abuse; they migltf ^ have CmS 
. " . " " ' '■ ' i 
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f |u44^ )t Jbjf fevr; to the penalties of which, such. 

I judges as ti^lght pijterw^cls traii^ would \^ 

ff&t^y subgected. &y not forbiddiog it, the kgisla- 
tjure has given tto it an implied sanction j , and fbr thi^t 
legislature tO' punish it cow by way ,of in^pdachm^Snt, 
would- betp convert into a Grirai?, by au ex post'foctp 
pcQce^ing^ ap aci-which when it was done suid at all ^ 

; tynes before, they had them§clTe9 virtually declared 
tq b(e- innocent. Such conduct would tje utterly svfb* 
yersive of ,the fuitdame^tal . prln6^^ on which frc|e 
g^viemment rests.j and would form g prpceic^ent for 
t|ie most saixgttinary an,d arbitrary p^ecutions^ Upd^f 
the forms of fewj. . . / ' 

Nor can thie incoi:rectaess of the political opinions ' 
thus exftf-cssed, have aipv influence in deciding on the^ 
guUt or innocence of a jvdgels conduct in expressing 
them. 'Tqt if ihe s^iould be, considered as guilty qc 
ianqcent, accprdiwg to the supposed correctness or iri- 

l GoiTectness,t>f the.Qpinion, thus expressed by him^ it 

t would fpUow, that eiror in politrc£&*,ppipicin bd,weyer 

f honestly entertained,, might be a c4nie ; And that -a, 
party in* |)ow£r mighty under thik nrete?j;t, dfe^troy 

. any judg^, who iiiigljt' happ;sn in a charge to a;grand 
jury, to s^y something capable of beii^ (^(:)i^ued py 
them, into a political opinion advefse/to .their own 

, .system. , ^ , ^ ' .;'v. '■ r- */.'^'' ■'-\f.. ..- 

Th^erf might be some ^r^tence -for sayings that for 

a judge to , utter . seditious sen^ents, liyith intent to* , 

excite ;sed>tipn , would be aji impe.achable offence : ^U 

.t]ipu^;j^9h a doctrine would be liable to the most 

; 4ang^pus abuses ; and is hpstile to the fundamental 

' pniiic^es of our constitution, and tb the best est^b- * 
lilted m'axinis of .oui: crjminaj Juri^^^rudcnce. But 
;lidpaitting*thi,s d<)cti<jine tg, be coiTCC^ cannot be de- 
jnied' that the^seditipus intentipn must ^)e proved clear- 
ly, €ither.by^the ;mtostBeGessaiy;irapUcati 
Wordi^ th0n)'^ly66, or by some overt acts of a Sj^ditipus 

^ 4iat»re,cwneGti^ with them. Jn t^ prgipent case no 

L ' :->  .  '  r • 
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such acts ar^ alleged, but the proof of a seditious iir- 
tent niustrest on thewordsthcmselves.  By this rule 
this^ respondent is willing to be jfidg6d* ^ Let the opi- 
nions^ which he dcfivered be examined ; and ^ if the 
members of this honorable coiirt c^ lay their hands 
Oii their hearts^ in the presence of God, and isay,^that 
the^e opinions ^c ndt only erroneous but seditious 
also; dnd caf*ry with them internal i^ideiic^ of an in- 
tention in this respondent to excite sedition, cither 
Against the^ state or, general government, he is content 
to be fiiund guilty. ' ^ 

In making this examination, let it be bortie in 
mind', that to oppose a depending .measure, by en- 
deavoring to Oonvince the publi<t that it is improper, 
and ought not to be adopted ; or to promote the repeal 
of a law already past, by endeavoring to coiivince the 
public, th^t it ought to^be rq)ealed, afid that such men 
ought to be elected to the legislature as will repeal it; 
to attempt in fine, the correbtion of public measures, 
by arguments tending to shew their improper nature, 
or destructive tendency ? never has been or can Ije 
considered as sedition, itiany country, where the prin- 
ciples of law and liberty dre respected ; but is the pro- 
per and usual exercise of that right pf <^pinion and 
speech ^ which donstitutes the distinguishing feature 
of free govemnient* The 'abuse of this privilege, by 
writing and publishing as facts, malicious Msehoods, 
with intent to defame, is punishable as libelloi^s;^ ia 
the courts having jurisdiction of such offences ; where 
the truth.or falsehood of the facts alleged, and the ma- 
lice dc correctness vbf the intention, form the critieridn 
of guilt and innocence. But^the character of libellous, 
muc^h less df seditious, has never been applied to the 
expression <of pjpinions .concerniDg ^ the tendency , df 
public measures, or to arguments urged for the pur- 
pose of oppbsing them, or of effectteg' their repeal. 
To apply the doctrine of sedition or of libels to such» 
cases, ♦^oulS instantly i^stroy all Uderty of speecl||' 
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subvert th^ main pillars of free gov(?rnment, and con* 
[ vert the tribunals of ju/stijce into engines of party ven- 
geance. T^a coiwlemn a public measi|rfe, thereforc^^ 
as pernjcioi^ in its teiidency , to use arguments fof 
proving it to be s0 ; and ijo endeavor by these, means 
tp prevent its adoption, if still depending, or to prtor 
c cute its yfep^al in a regular and dopstitutional wayjj if 
it be already adopted; can never be considered as se-*; 
ditibn,*or in any way ilkgal. 

The first dpuiiqn e^pre^sed to the grand JiiH?y on the 
occa$ioii in question, .by this respondent, was,* that ' 
^* the late alteration qf the federal judiciary, by the 
abolition of the office Of the si^^teen circuit judges i 
and the recent dhange in ojir j^tate qonstitution, by 
establishing universal suffrage} and the further alter- 
ation that was then contemplated in our j^tat^ judicia- 
• ry, if adqpted;*^ would, in the judtgment erf this re- 
spondent, " take away all seiqj^rity for property and 
I personal liberty." That jls, " these three measures, 
I if the last of them, which is stiH depending^ should 
be adopted, will, in iny opinion^ form a system whose 
pernicious tendency must be^ to take away the secu- 
rity for our property and our persoji^l l|bertyy^^whicK' 
we have hitherto d<^rived from the salutary restrictions 
laid by the authors pf ouif constitution .on the right of 
sufirage, and from the present constiti^ttori of our 
,coui5ts,of justice,'* What is this but an ^argument tq 
persuade the people of Mkryland to reject the altera- 
tions in tiieir state judici^y which were then pro- 
pose ; which this respondent as a citizen . of that state 
had a right to, oppose; and the adpptionofwhich.de* 
, pendedon a legislature then to be chiosenf Uthis. be 
sedition^ then will it be impossible tp e^^press an opi- , 
hlon opposite to the views of th$ rijlfng party of the 
, moment, or to.pppose any of tl^eir measures by argu^ 
; mcnt, ^writhout bc^omijig subjept to such puftishnxent 
as they may think proper to ififtict. 
I The neit opinion is, that " the independence of the 
I National judiciary was already shaken to its foundation^ 
t ' ' *  ' '^ ^  , 
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,and {hat the virtue of the people alodie couH restore it. ' ' 
In other words, " The act of Con^rcss for repealing 
the late circuit court law, and vacating thfeitby;th'e Of- 
fices of>the judges,, has shaken to its foundation the 
independence of the national judiciary, and nothing 
but a change in the Representation of Congress, which 
the return of the people to correct sentiments hlone can 
tbfTect, will be sufficient to produce a repcc^l of thls-act, 
and thereby restore to its ferm^ vigor, the part of the 
feder^ coitetltution, which has been thus impaired,*' 

This is the obvious ftieanirig of the expression ; and 
it ^mounts to nothing more than-^n argument irt favor 
of that change^ which this re^ondent then thought 
^a still thinks to be verjr desirable ; an argunleiit, 
the. force of which as a patriot heihight feel, and which 
as a ,free Irian he had a right to ad varice. . ^ 

The next opinion is, that ^"^ the ladep^&denfce cjf 
the judges of the state of Maryland, woiild bfe entirely 
^destroyed if the bill for abplishmg the tWo supreme 
courts should be ratified by the next general assem- 
bly.'.' ^his opinioii, howeytr incorrect it nfiay be,. 
seeifts to have been adopted by the peopW of Mary- 
land, to whom thi^ argument against the bfll in question 
Was addressed : for at the next sfession of the legislature 
this bill, which went to cliatnge entirely ^the constitu- 
tional tenure ctf judicial office in the state, and to ren. 
der the subsistence of the judges dependent on the 
legislature, ^d^thfeir continuance ill office on the Ex- 
ecutive, was abandoned by conimon consul*. . 
, AH the other opinions ex:.pressed by this respondent^ 
as above mentioned, bear the same character with 
those already oc^risidercd. ' They "are arguments ad- 
' dressed to the people of Marjiand, for the purpose of 
jdissuadihg them from the adoption of a measure then 
depending; arid qf inducing them^ if possible, to re- 
store to its Original stkte, that piirt of their constitution 
rdating to the right of^^ufirage,/by^ repeal of the law, 
i^yhkh had been mdxle for its iteration. 
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Suclt iiirtrt the objects of this respondent in deliver- 
ing those opinions,^ ^ndlie contends that they were 
ifair, proper, and legal objects, and that he had a right 
to pursue tiiefti in this way : a right sanctioned by the 
universal practice of tjiis counjary, and by the acquies- 
cence of its various legislative authoritifes. Such, he' 
cohtpndS^ h the true and obvious meaning of theopi- 
nioQS which he delivered, and which he believes to be 
corrects It is not now necessary to enquire into their 
Correctness v but, ifincorrect^ he denies that they con- 
tain tay thing seditious, op any evidence of those im- 
proJ)er intentions which are imputed to him Ify this 
article of impc^chnientt He deeies that in delivering 
them to the grand jury, he committejd any offence, in- 
fringed any law, or did any thing unusual, ot hereto* 
fbre considered iti this country a§i improper or unbe- 
Coming in a judge. |f this article of impeachment 
<}an be susfained on these grounds, the liberty o( 
speech on national concerns^ and the tenure of the 
judidial office .under the govemnient of the United 
States/must hereafter depend on tlie arbitrary will of 
Ae House of Representatives and the Seriate, to be 
declared on impeachment^ after the acts are done, 
which it may at any time be thought necessary to 
treat a^ high crimes iahd misdemeanors. 

. And the said Safnuel Chase, for plea to the said 
• -eighth article of Impeachtncntv saith, that he is not 
guilty of any hi^ crime and misdemeanor, as in and 
, by' the' said eighth article is alleged against him, and 
this hie prSys may be. inquired of by this honorable 
Court, in such mann^t as law and justice shall seem to 
fliem to !require. 

This i*espo;idfent has now laid before this honorable 
court, as well ^s the tiraie allowed him would permit, 
all the oij^cumstances of his ease, with an humble trust 
tei Providence, ^nd a consciousness that he has ^is- 
chiarged all his official duties with justice and impaf- 
;<|iality,to the best of his knowledge and^bilities ; and, 
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that mtention^ly he hath committed no crim^ pr mis- 
demeanor^ or any violation of the qoQstitution or laws/ 
of his country. Confiding ih the impartiality, inde- 
pendence and integrity . of his judges, and ; th^t they 
will patiendy hear, and conscientiously determine this 
case, without being influenced by the spirit of party ^t 
by popular prejudice^ or political motives,^ he cheer- 
fvlly submits himself to their decision. . 

if it; shall appear to thi^ hono^'able court, lirom the 
evidence produced, that he hath acted in his judicial 
character with wilf^l injustice or p^tiality, he doth , 
not wish any fevo;* ; but expects that .the ttjhole ex-s 
tent of the punishment permitted in the constitution 
will b^ inflicted upon him. 

If any part of his official conduct shall appear to 
this honorable oomt; strku juris ^ to have been illegal^ 
or to have proceeded from ignorance or error in judg- 
ment ; or if any part of hia conduct shall appear, al- 
though not illegal, to have been irregular or impro- 
per, but not to have flo^ri from a depravity pf heart,, 
or any unw^orthy motive, he feels confident that this 
court will make allowance for the imperfections and 
frailties incidental to man. ' . ' 

He is satisfied, that every member of this tribunal 
will observe the principles of humai^ity and justice, 
and will presume him innocent, until his guilt shall 
be established by legal and credible witnesses, and 
will be governed in his decisipn," by the moral, and 
christian rule of rendering that justice to this re- 
spondent, which he vp^ould wisl^ to receive. 

This respondent now stands^npt merely before an. 
earthly tribunal, but also before that awful Being 
whose presence fills all space, and whose all- seeing 
ej^ more especially surveys the temples of justice 
and religion. In a little time, his accusers, his judges, 
and himself, must appear at the bar of Omnipotence, 
' wh^re the secrets of all hearts shall be displosed, dnd 
every human being ^hall answer for hi§; deeds done in^ 
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tjietfody, and shall.be cbinpelled to give evidence 
against biihsielfy in the jpresence of fui assembled uni- 
verse. To his Oqmisdent Judge, at that awful hoiH-, 
he now appc^s fbr the i*ectitude and purity of, his 
conduct, a3 to ai| the jiHatters of which he is this day 
accused. ^ * ' , . ' 

He hath ndw only to adjure each member of this 
honot^ble court, by the livihg^ GOD, ^nd in his holy 
name, t6 render impartial justice to him'^i according 
to the cottistittition and laws 6f the United States. 
He makes this solendol demand of each member^ by 
all his hopes of ha|)piness in the ^orld to come^ whidi 
he will have voluntarily renounced by the path h^ has 
taken- J if h^ shall wilftlUy do;this respondefit mjus- 
tice, or distegird the cbnstitution or laws of the 
Unhed States, which he has solemnly sWorq to make 
the rule and standard of his judgment a}id decision. 



Mr. Randolph^ on behalf of the Managers, requested 
time toconsult the Hotiis^ of Repd'escntativcs, and fike- 
wistfe to bq furnished with a 6opy of the answer of judge 
Chase, for the purpose 6f inaking a replication to it. 

The President said the Senate would take th6 re- 

* • 

quest into cdnsidi^atidn, and m^e kliown to the 
House 0f Hepres^ntatives such Order as should be 
taken thereon. 

Whereupon the Senaite, at the suggestion of the 
Prjcsident, retired'to their legistotive apartment. ^ 

On ft^ednesdcty^ thte 6th instant, the House ,of Re- 
presentatives received a copy of the foregoing answer, 
which was referrfcd to the Matiageri^. A>n the same 
day Mr* Randolph reported a replication to the- an- 
swer, Which was lihimediaiely token intd considera^ 
tion. ' Sdveriii motioils were " made, and rejected , ^fter 
a short debate, ta soften the style ; whcp the replica- 
tion, ais reported, was adopted^ Yeas 77, Nays 34, 
Whereupon, it.wasjrcsolvcd th^t^he Managers be ih- 
Auoted to proceed to maintain th«. said re|)l|ciition av 
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' the bar of the Senat^^ ^T6i,iG]|iitidej^^s]^ be (ippoiiyt- 
isd'by the Senate^ >^^ V ' ' . 

, ' THVn&D AY y f^bfwry 7j 1905^ > 

The court was opened about. 2 o'x^lopk. • 

Presmtf, the M^nagers-^^and Mn Hop^itiiSoii, of 

coonsd for Mr. Chase. * 

^tr• Randohby on behalf of the !K^nagera, read itie 

repli<feti'o& of the House of Heprefient^tiyes, io tjt^ 

answer of Samuel Chase, as f^aws ; 

Ileplicafi0H iy. the House pf^ Representatroe^ .ofabf 
Jlnited States^ to the. ansviex of Sapmd Chase ^ one 

,, of the- as/^ociatc justifies of (be $tfpr,eme oaurt of the 
linked StateSy" to th^ articles of impeachment epcbi^ 

\b'ited againsjt him ^ thte saidJSouse of Repf^^nta^ 
tives. . -' ^. 

The House of RqpresoQitatiTes dF the yniled $t^tes 
haye considered *he ^nsWfr of, Samuel Cha^e, one of 
the associate justico^; of. the supreme court of tl^ 
UAite4 Stamps, to the articles of iihpe^hm^t against 
him, by them exhibited, .in Jth^name of themselv^ 
and , of all the people, of the United States, and ol>. 
's'erve^ • . ^ - ^ ..*-.-■-'  ^ < ' .-'"'. 

TImt the said Samuel Chase hath end^voi;^ t^ 
cover the hi^ crimes, a^d middemeanors laid to his 
charge, by evasive, insinuaiioi)^ a|idiio|srepresc;otation 
•?)f foots ;. that the said answea* docs give a gloss a^ 
<x>loring uttj^ly: false 4md untriie, to the yapous cri- 
ming matters contaioed in the $^id articles ;. that the 
«aaid Samuel Cha^e did, infdAt, conunU^^ni^m^iraus 
act» of oppression, persecution;, and. inju^ice, -^f 
^wlwehlxe stands accused-; and the Hq^se pf fRepre- 
s^tiEttiyes, ifi full cotifidcHCQ of 4he;truth aaA justice 
s>i their accoasation, mdof Acaece^sj^y-of bri^gii;^ 
the §^4 Saiftusl' CJbwe ts a sg^edy'^iM^ «xejR[^^ 
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punishment, and nbt doubting that the Senate will 
1 use all becoming diligence to do justice tq the pro- 
I ceedings^ of the House of Representativesf, and to 

vindicate the honor of the nation^ do aver their charge 
^ against the said Samuel Chase to be true, and that 
; the said Samuel Chase is guilty in such manner as he 
I stands impeached : and that the House of Represen- 
i tatives wijl be ready to prove' their charges against 
\ him, at such convenient time and place as shall be 

appointed for that pui^pose. . 
Signed by o^er, and in behalf of the said House. 

NATH* MACON, Speaker. 
Attest ^ 

JOHN BEipKLEY, Clerk. 

Mr. Hopkinsan requested a copy of the replication, 
, which, the President replied, would be furnished by 
' tlfc secretjlry. , ' ' , 

i ' Mr. Breckenridge moved arVesoluticwi to the follow. 
I ing effect : . 

That the secretary bedirected to inform the House 

of Representatives, that the Senate will to-morrow, at 

12 o'clock, pmceed with the trial of Samuel Chase ; 

; whichwas agreed to without a dissenting voice..v34l 

J Inembers voting for it. 

Whereupon, the Senate withdrew td thoir legisla- 
tive apartment. 

FRIDAY, February 8, 1805; 

I The court opened precisely at 12 o'clock. 
^ Pre^entj the Managers, and House of Representa* 
tives,* in committee of th^ whole :--and, 

Mr. Chase, attended by his counsel, Messrs. Mar- 
tin, Harper, Hopkinson^ and Key. 

The cryer having, agreeably to a prescribed fdrm^ 
notified all those concerned to come forward and maike 
l^od the charges exhilHted against Samuel Chase, 

U 
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Mr. Randolpby the leading Manager, requested diaC 
the witnesses on the part of the prdsecutipn, might 
be called^ to ascertain who w^te prc^nt. 

They were accordingly called, to the number of 
twenty-four, as fiallows :^— 

Those who answered are marked {p)> — ^and those 
absent (^.) ; v. 



/. Philip Stewart, 

p. John Thomfon Mafon» 

f. Samuel H. Smith, r ' 

f. John Taylor, 

p. George Hay, 

a, Philip Nbrbome Nicholas, a^ 

a. Wiffiaoi Wirt, p. 

a. John Harvie, 

p. Meriwether Joncst 

p. John Heath, p 

a: James Pleafknts^ a, 



P- 

am 

p' 



a. 



Alexander James Dallas, 
William Lewis, 
WiUiaih Rawlc, 
William S. Biddl^, 
Edward Tilghman, 
George Ready 
James Lea, ^ 

John Ctowy 
Risdon Bi{hop, 
John Montgomery, 
Jcdip Stephen, 
Aquila Hall, 

Mr, jkando^b obstryedy that various considerations^ 
which it was unnecessary to detail, induced him, on 
behalf of th^B Managers, to move a postponement of 
the trial tiU fo-morrow, wh^ they hoped to be pre- 
pared to proceed with it. 

Mr. Iiarper said, that on behalf of judge Chase, 
he would ilot object to the motion.' 

The P res idem informed the Managers, that the Se- 
nate acceded to -their request, and added that the Se- 
nate would attend to-morrow at 12 o'clock, for the 
purpose of proceeding with the t^ial^ 

At the request of Mr^ Harper, the witnesses on the 
part of judge G^se were called over, to the number 
of forty, as follows : — 
^ Those present are mar^d (jtf)— and th03e absent 

{a.) 

« < 

William Marfliall, a, Johii A. Chevalier,. p, 

David M. Randolph, p. Robert Gamble,» a. 

Edmund Randolph^ ^. John Marfliall, . pi 



t \ 



\ 
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Joha Ba'Sety - . P* Samuel P. Moore, f. 

Cytus Griffini jfick. William C. Frazicr^ . /. 

David Robertfon, /. Edward Tilghman, , p. 

J. C: Barrett, dead. Wifa. Meredith, /. 

John Hopkins, not found. Jared IngerfoH, \ jf. 

Philip Gooch, not found. Samuel Wheeler, not found. 

Willianl Minor, not found. Samuel Ewing,^ p. 

James Wincheftc:r, • f. Walter Dorfey, . p. 

PhiHp Moore, a. James P. Bojd, p. 

Cornelius Comegys, ' ^. Nicliolas Brice* p. 

John Purviai^ce, /. Wm. M. Mechiti, p. 

Thomas Chafe* p, William H. Wynd^, /♦ 

John Stewart, ^ ii? William Gwyn, p. 

William Rawi^ p. William J. (iovane^ p. 

Gunning Bedford, /. Edward J. Coale, «. 

Nicholas Vandyke, /• John Hall, juii. p. 

Archibald Hamilton, p. Thomas Carpenter. p. 

Whereupon the court rose. - : 

- . Saturday; ^^Felruary 9, 1805. r \ ' 

The court was opened precisely at 12 tfclock,- 

P resent y the Managers, attended by the Housed 
Representatives in committee of the whole; and Judge 
ChasCy attended by his counsel, as^ fnentioned in the 
proceedings of yesterday.' ^ 

At a quaWr aftfer 12 o'clock, yit. Randolph ^ on 
I behaJf itrf^the Managers, opened the impeachment, as 
follows: 

[ Mr. Pnsident^ ^ 

\ It become^ ray duty to open this caust on behalf of 
i Reprosecution. From this dutyj however incompetent 
I feel myself to its perfonnajice, «t aH time»^' and more 
especially at this time, as well from the very short pe- 
riod which has been allowed us to consider the long 
I ^d elaborate plea of the respcMiclent, as from the severe 
[ pressure of disease, it does not become me to shrink. 
* The station in which I have been placed calls for the 

i ' .-■■ .   
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discharge of an important public trust at my hands,* It 
shall be performed to^thebestof ray ability, inadequate 
as I know that ability to be. When I speak of the short 
period \vhich has been allowed us, I hope "not to be 
understood as expressing, on ouir part,. any dissatisfac- 
tion at the course which has been pursued, or any wish 
to' prolong the time which has been allotted for trial. 
We are sensible of a disposition in this honorabk court 
to grant u$ every indulgence which we ought to a^, 
and when their attention is called to the precipitate bur- 
ly of our preparation, it is only to ofFei", on tefaalf of an 
individual, perhapsva weak apology for the M^ak de- 
fence Which he is about.to make of the catise confided to 
his care^ A desire for the furthenmce of justice and the 
avoidance of delay^ byt, above all, an unshaken con* 
victlon that we stand on impregpable ground, induce 
us on this short notice to declare tfiat we are ready to 
substantiate our accusation, to. prove that the respon- 
dent is guilly in sucfr manner as he stands impeached. 
It is a painful but indispensible task nvhich we are 
called uppn to perform ;'-^o establish the guilt of a 
great officer of government, of a man, who, if he had 
made a just use of those faculties which Qod and Nature 
bestowed upon him, would havq been th^ ornament 
and benefactoir of his country, would have rendered 
her ser^'ices as eminent and useful as he has inflicted 
upon her outrages and wrongs deep and deadly. A 
character endowed by nature with some of her best 
attributes^ ^ cultivated by education, placed by his 
country in a conspicuous station, invested with autho- 
rity whose righteous exercise would have rendered him 
a terror to the wicked^ whikt it endeared him to the 
wise and good : -^-^ich a chktiicter, presented to the na- 
tion in the light in which he now stands, and in which 
his mifideeds have made i.t' o^r duty to bring him for- 
ward, forms one of ihe sadd^fet s^pectades which can be 
offered, to the public eye* Base is that heart which 
could .triumph over hxrn^ ^ - , 
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I ^iH now procee4 to state the principal points on 
which we mean to rely, and which we expect to es- 
tablish by the clearest evidence. In doing tbis I^h^ 
be necessarily led to. notice many of the leading state-r 
iQent<» of the respondent's am&wer. ^ We will b€^in 
with the first article. [Here Mr. R. read that article.] 
The answer to the first of these charges is by evasive 
msinuation and misrepresentation, by an attempt to 
wrest 1^ accusation from its true bearings the manner 
and time of delivering the opinion, and the intent with 
which it was delivered, to thecorrectness of the opinicMi 
itself, which i^ not the point in issue. And here per- 
mit me to r^m^k, that if the Managers of this im* 
peachmenttwere governed only by d^eir Qwn conviction 
of. the coijirse which they ought, necessarily, . to pur-^ 
sue, and not by the Jtiigh sense of diity which they 
owe to their eminent ei^iployers^ they would have felt 
themselves ju^fied in resting their aecusatibn on the, 
admissions of the respondent himself. It is not for the 
opini9n itself, that the respondent is impeached ; it is 
for a daring inroad upon the criminal jurisprudence of 
bis country V by delivering that opinion at a^ time and 
in a manner (in writing) before unki;iown aild unheard 
erf. The. criminal intent is to be inferred from the 
boldness of the innovation itself, as well as from other 
overt acts pharged in this article. «The admission of 
the respondent ought to secure his conviction on thb 
charge. He acknowleges that he did deliver an opi- 
nion, in V)ritingy on the vquepticMi of law (which it 
was the right and duty of the jury to d<etei^ine, as 
iveVi as the fact) before^ counsel had been heard iri de- 
fence erf John Fries, Ae jH'isorier. I must beg the 
assistance of one of the gentlemen with whom I am 
astociatcd, to read' this part of the answer. [IVfr. 
Clark accordingly read the rj^ly of Mr. Chase to this 
charge.] We charge die re^ondent with a gross de- 
parture, from the forms, and a flagrant outrage ,up6n 
the substance of criminal justice,, in delivering a 
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witfen^ prejudicatcd opinion on the cttst of Fries, 
tending to bias' th^ minds oF the jtiry against him 
before co\jnsel had been heiard in his defence* Tfee'res- 
pondcnt (page 33, ctf the answer) admits the feet, for he 
Knew that we are prepared to prove it. But he artfully 
endeavors tp shift the argument. from the real point in 
contest, to the soundness of the .opinion itself, which> 
however questionable (and of fts inccwrrfectness I en- 
tertain lio doiibt) it is not our object, at this time, to 
e?camine. for the . truth of. this opiriten, and, as it 
would seem, for the propriety of this proceeding, th^ 
respondent takes shelter .un4er precedent- He tell$ 
you, sir, thisf doQtrit]^ had been rcpeate<fly decided on 
solemn argument and deliberation, twice in the same 
court, and once in that very* case^f^What is this, but a 
confesskm; AatJie himself Hath been the first map to 
venture oq'so daring an imiovation on the fortus of our 
criminal jurispi:udence ? To jujBtifyiiimself fot having 
given a written opinion ^^r^ counsel had been h^ard 
for the prisoner, he resottts toJthe example set by his pre- 
decessors, w;ho Had ^delivered the custoiftary verbal 
opinion, after sdlemn argument mid deliberatiiM. And 
what do these rtpe^ten arguments and sokmn deli- 
berations prove,^ but that none of his predeces^kors 
ever arrogated to, d^mselves the ^aonistrous-pivileg^ 
of tweaking in upon those sacred institutions, whi<ih 
guard the lif<J a|id liberty of the citizen firom Ae Tude 
shrpads of powerful injustice ? The learned and emi- 
lient judges, to whose example he aj[>peals, Tor justifi- 
cation, tlecided/y^, ami not before 2l hearing* They 
exercised the acknowledged .prititege of the bench 
in giving in opinion to the, juiy on flie question of 
kv^, after it had been fully ai^ed by counsel, oil 
. both side's. Tliey never attempted^ by .previous and 
written decisions, to wrest from the jurytheirunde- 
niable righti^ of deciding upon' the law as well as the 
feet, necessarily involved in a general verdict^ to usuip 
tfiis decision to thcmselves,^ or to prejudice the minds 
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of the jurors against the defence. • I beg this honorable 
isomt never ta lose, sight of the pircumstance, that 
lius Was a criminal trial, for a $apitat offence^ and that 
the x)ffence charged was treason. The respondent aho 
admits^ that the counsel for Fries, . not meaAing to 
contest the truth of the facts charged in the indictment, 
rested their defence altogether lipon.the law, which 
he declare^ to have beeu sejtied in thi cases, of Vigol 
and Mitc^ielr 5 a 4ecision which, although it mi^ 
be binding on the court, the jurjr were not obliged to 
respect, and which the counsf^t had a r^ht to contro- 
vert before them, tbd sde judges, in a case of that na- 
ture, both of the ^iti> ?«id wit fact J I do not deny the 
right of the court to explain their sense of the law, 
to the jury^. after i^ounset have been ^lear^ s but I do 
deny that the jury are bound by such ekpositioft^^ — 
If they, verily bdieyed th^it the overt acts charged in 
the indictment, did not amount to treascm, they could 
not without a suqrender of their consciences into the 
haiids of the courts without a '^agtant violation of all 
that is deac and sacred to man, bring in a verdict of 
Guilty. \ repeat that in such a case the jury' are no^ 
only the sole judges of the law, but that where their 
verdict is, favoraWe to the prisoner, they are the judges 
without appeal. Iii civil Gajseis^; indeed, the verdict 
may bcf set aside and a new trisd granted-^but in a 
criminal prosecution, the verdict, if npt guilty, is final 
and coQclusive. It is only when the. gilding of the 
jury is unfevprable to the pris6ner^ that the humane 
provisions of our ^law, . always jealous of Of^ression 
when the life,, or liberty of tfieditizenis at stake, per- 
mits the verdiet^ to b^ set aside, and a new trial grant- 
ed to theuqjbappycMlprit, Whcp I concede the right 
of the court to explain, the law tQ tlie jury in a crimi- 
nal, and especially in a capital' oase^ I am penetrated 
with a cc^victfoii that it ought to be done, if at aW, 
with great option aiid delicacy. I must beg leave to 
take, before this honorable court, wh^t appears to my 
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tinlettered ju^mcftt, tfo-be a strong ana obvious di*. 
tinction. There is, in my mind^ a m^teri^ difference 
betvi^eeaa naked definition of &W, the application of 
which is kft to thd' jury, and the application fay* the 
court, of «uch definition to the fiarticular casip, upon 
which the Juiy are eall^ upon to find $ general rdrclict. 
Surely, th^ is a wide ^nd ev^(fent distinction between 
an abstract opinion, upon a point of law, ahd^n c^tii- 
on applied to the fects admitted by the party accuj^d, 
e^ proven agains* hitii* Bht it is alleged, on behalf of 
the respondent^ that the law in this. case was settled, 
and \ipon,thishe rests hii) de&tice. Will it be pre- 
tended, by any rtiaij thatthe few trf treason is better 
established tKan the law of nimder ? ; What is treason 
a$ defined by the Ocimstitution ? ; Le^ing war against 
tte United States; or adhering to their enemies, giv- 
ing thein aid and conilb^l. What is inui^er^' Killing 
with malice aforethought, a definition ^ least as sim- 
ple and^ plain as the otiber; And. because what consti- 
tuted murder h^ been established pmd settled through 
a long, i^cessioij of ages and adjudications, has any 
judge for that reason,^ fceen ever djbrtng atiough to as- 
sert that counsel sHould be . precluded from endeavor- 
ing to ccmvince the jury that the overt acts, charged in 
ihe. uidictment, did not ai^ount to riiurdcr • Is 'a court 
authorised to say, that because^ killirig with deliberate 
malic? is murderj thereft>re? tl^ act oi^killihg,. admit- 
ted by the prisoner's counsel, or established by evi- 
dence, wad a killing with • riialice prepeftse, ^M did 
constitute mwder ? L venture tb ls%^ that an instance 
cannot be adduced,' familiar as tbejdpRnition: of murder 
iscvfento the most ignof ant j nunaerdus as -have been 
the c6nvictiohs for that atrocious criitac;' irhcte coun- 
sel-have* been deprived of their unqtiestianable right to 
addj?es* the jury on the law, as well as ,on the fact. 
Much less- can- an instance be praducdd; in any trial 
for a capital ofiei><ie, where they have foijnd themselves 
anticipated in the .question 61 kw by a Written opini- 
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OB, to be taken by the jury out of court, as the land* 
mark by which their verdict is to be directed. I haV6 
always understood, that, even in a civil case, when 
the jury carried out with them a written paper, relat-. 
ing to the matter in issue, and which was not offered, 
or permitted to be given in' evidence to them, it was 
\ sufficient to vitiate their verdict, and good ground for 
a new trial, l^his written opinion of the court "de- 
livered previous to a hearing of the cause, is a novel* 
ty to our liws and usages. It would be reprehensible 
in any case, but in a criminal prosecution, for a capi- 
tal offence, and thiat offence treds&H^ (where, above all^ 
oppression and arbitrary proceedings on the part of 
courts are most to be dreaded and guarded against) 
it cannot be too strongly reprpbated, or too severely 
punished. 

What would be said of a judgfe who in atrial for 
I murder, where the facts were admitted (or proved) 
should declare from the bench, that whatever af'gu- 
ment counsel had to offer, in relation to the facts, may. 
he addressed to the jury, but that they ^ould not at- ^ 
tempt to convince the jury that such facts came not 
within the law, did not amount to murder, but that 
every thing which they had to say upon the question 
of law, should be addressed to the' court, and to the 
court only. Can you figure to yourselves a spectacle 
more horrible ? .» 

We are prepared to prove, what the respondent has 
in part admitted, that' he "restricted the counsel 6f 
Fries from citing such £nglish authorities ai' they be- 
lieved apposite, and certain statutes of the United 
States, which they deemed material to their defence: ** 
that the prisons: was debarred by him, from his con-^ 
stitutional j^rivilege of addressing the jury, through 
his counsel, on the law, as well as the feet, involved . 
in the verdict Which they were required to give — and 
that he attempted to wrest from the jury their undeni* 
able right to hear argument, and, coasequently, to 
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determine upon the ^question of law which in a crimi- 
nal case it was their sole and unquestionable province 
,to decide* These last charges j'e Jccept'so feir as relates 
to the laws of the United States) are impliedly admit. 
ted by the respondent. He confesses that he would 
not permit the prisoner's counsel to cite certain cases, 
** because they could not inform but might deceive 
^nd mislead the jury.'* Mr, President, it is the no- 
blest trait ill this inestimable trial, that in criminal 
prosecutions, where the verdict is general, the jury 
are the role judges* and wherb they acquit the prison- 
er/ the judges, without appeal, both of law and fact. 
And what is the declaration of the respondent but an 
admission that he willed to take- from the jury their 
indisputable privilege to hear argument and determine 
upon the laM^, and to usurp to himself that jpower, 
which belbnggd to t^em, and to them only ? It is one 
of the most glorious attributes of jury trial, that in 
criminal c^ses (particularly such as are coital) the pri- 
soner's counsel may (and. they often do) attempt " to 
deceivfe' and mislead-the jury . *' It is essential to the 
fairness of the trial, that it should be conducted with 
perfect ^ledom. It is congenialto the generous spirit 
of our instit^tions to lean to the sidp of an unhappy fel- 
low creature, put in jeopardy, of limb, or life, or Uber- 
ty. The free principles of our governments, individu- 
al and federal, teach us to make every humane allow- 
ance in his favor> to grant him with k liberality, un- 
kixown to the nairrow and' tyrannous maxims of most 
nations, every indulgence not inconsistent with the due 
administration of justice. Hence, a greater latitude is 
aUowed to the accused, than is permitted to the prose* 
cutor« The jury, upon who^e verdict the event is stak- 
ed, are presumed to be men capable of understanding 
what they are called upon to decide, and Jhe attorney for 
the state^ a gentleman learned in his profession, capa- 
ble of detecting and 'exposing the attempts of the oppo- 
site counsel to im3lead and deceive. " There is more- 
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Qver the court, to which, in cases of difficulty, recourse 
might he had. But what indeed is the difficulty aris- 
ing from the law in criminal cases, for the most part ? 
What is to hinder an honest jury fe'om deciding, espe- 
cially after the aid 6f an able discussion, whether such 
an act was a killing with malice prepense, op such other 
overt acts set x forth in an indictment, qonstjituted a 
levying war against the United States— aiid to what 
purpose has treason been defined by the constitution 
itself, if overbearing arbitrary judges are permitted to 
establish among us the odious and dangerous doctrine 
of constructive ,treason ? The acjs of Congress wlbich 
had been referred fo on the former trial; but which the 
respondent said he would not suffer to be cited agaiq, 
tended to shew that the offence committed by Fries did 
not amount to treason. That it was a^nusdemeaoor,. 
only, already provided for by law and punishable with 
fine and iipprisonmcnt. The respondent indeed denies 
this part of the ^charge, but he justifies it even (as he 
says) if it be provea upon hiiti« And are the laws of 
our own country (as well as foreign authodties) not to 
be suffered to he read in our courts, in justification of 
a man whose life is ^ut in jeopvdy ! 

I now proceed to . the second article. — ^the case of 
Basset, whose objection to serve on Callender^s jury 
was over-ruled tJy th^ judge, who istands arraigned 
before this honorable court. In the 30th page of the 
respondents^ answer it is stated, that a new trial waS; 
granted to Fries, * ' upon the ground (a$ this respondent 
understood and believes J that one of the jurors ^ after be 
was summoned^ but before be was swom^ bad made some 
declaration unfavorable to the prisoner. ^^ It will be re- 
membered that both the trials of Fries preceded that 
of Callender. Upon what principle thep, <50uld the 
respondent declare Basset a good jurymafti, when he 
was apprized of the previous decision in the case.of 
Fries, by his brother judge;, wham he professes to 
hold in such high reverence., and by whose decision, 
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on his awn principles, he must have held himself 
bound. For surely the same exception to a jurj man, 
which M^ould furnish ground for a hew trial, ought to 
be a cause of setting aside such juror; if it be taken 
previous td his being sworn. 

Fnon^ the respondent's own shewing [page 51, of 
the answer] it appears, that the question put to the ju- 
rymen, generally , and to basset among others, was, 
whether they ** had folcmed and delivered any opinion 
upon the subject matter then to be tried, or concern' 
ing the i^iarges /contained in the indictment*" And 
here let me refer the court to the question which the 
respondent put to the jurors in thp case of Fries, 
[page 45.3 It was, ** whether, they had ever formed, 
qr delivered any opinion as to his guilt, or innocence, 
or that he, ought to be punished,?^' How is this de- 
pi^ure from the respondent's own practice, this in- 
consistency with himi^elf to be reconciled ? In th(5 
one case the question is put in the disjunctive; ^* have 
you formed pr delivered ?" In the other, it is in the 
conjunctive, ^'fonnedaw^ delivered;'* besides other 
material difference in the terms and import of the two 
questions. Wherefore, I repeat, this contradiction of 
himself? B^it, Mr. President, we shill be prepared to 
prove that the words ^* subjitct matter then to be tried^^ 
were not comprised in the question propounded to 
Basset, or to any of the other jurors. The question 
was, as will be shewn in evidence, *^ have you ever 
formed and delivered any opinion concerning the 
charges, contained in the indidment?^^ And it is re- 
markable that the whole argument of the respondent 
upon this point, goes to justify the question which 
Was actuaUy put,* and which he probably expected we 
should fxrove that he did put, rather than that which 
he bimsielf declares to have been propounded by him. 
Such a question must necessarily have been answered 
^n the negative. Basset could never have seen the indict- 
{l^ent ; and although his mind might hkve t)een made 
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up on the hook, whatever opinion he might have form- 
ed and delivered as to the guilt of Callender, or how- 
ever desirous he might have been of procuring his 
conviction and pi^nishment) still, not having seen the 
indictment, he could not divine what passages of the 
book were made the subject of the charges, and bv the 
criterion established by die jtidge, Jhie wtas a good fur- 
or. But if the juror^s mmd Was thus prejudiced 
against the book, and the writer, wai5 he, merely be- 
cause he had not seen the indictment, competent to 
pass between him atsd his country on the charges con- 
tained in it, and extracted out of the book ? And even 
if the questiohhad been ^lioh as the respondent states, 
yet being put in the Cfonjunctive, the most inveterate 
foe of the traverser who^ was artful, or cautious enough 
to forbear the expression of his enmity, woul4 there- 
by have been admitted as competent to pass between 
the traverser and his country in a criminal prosecu- 
tion. '; 

The 3d article relates to the rejection of John Tay- 
lor's testimony. This fact also is admitted, and an 
attempt is made to justify itj on the ground of its ** fr- 
relevancy^^^ c«i the pretext that the witness Could not 
prove the whole of a particular charge. By reciurring 
to " The Prospect before Us^'' a book, which, with 
all its celebrity, I never saw till jresterday, Y find this 
charge cpn&ists of two distinct sentences* • Taken se- 
parately the respondent inserts that they mean nothing ; 
taken togedier, a great deal. And because. the re- 
spondent undertook to determine (without any au- 
thority as &r as I can learn) that col. Taylor could 
not prove the whole, that is both sentences, he reject- 
ed his evidence entirely, for " irrelevancy .'^•^ Might 
not his testimony have beea relevant td that of some 
other witness, on the same, or on another charge ? 
I appeal to the learning and good sense of this honor- 
able court, whether it is not an liiiheard of practice 
^until the present instatice) ill a ci;iminal prosecution, 
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to declare testimony inadmissible because it is not ex-* 

E:cied to go to the entire exculpation of the prisoner ? 
oes it not daily occur in our courts, that*a party ac- 
cused, making out a psal of his defence by one wit- 
ness and Establishing Other facts by the evidence -of 
other persons ; does it not daily occur that the testi- 
mony of various witnesses ^srometim^s to the same, 
and sometimes to different -facts, does so relieve and 
support the whole case, as to leave.no doubt of the 
innocence or guilt of the accused, in the minds of the 
jury, who, it must never be fbrgotteq, are, in such 
cases, the sple judges botl;! of the law and the fact? 
Suppose for instance that the testimony of two wit- 
nesses would establisji all the fects, but that ea,ch of 
those facts are not known by either of themt Accord- 
ing to this doctrine the evidence of both might be de- 
clared inadmissible, and a man whose innocence, if 
the testimony in his favor were not rejected^ might 
be clearly proved to the satisfactibn of the jury, may 
thus he subjected. by the verdrct of^ that very jury to 
an ignominious death* Shall principles so palpably 
cruel and unjust be tolerated in this free country ? I 
am free to deqlare that the decision of .Mr. dhase, in 
rejecting col. Taylor/s testimony, was contrary to the 
known and established rules .of evidence, sind this I 
trust will be shewn by my learned asspciates, to the 
full satisfaction of this honorable court, if indeed they 
can require further satisfa(ition on a point so clear and 
indisputable. But this honorable court Avill be aston- 
ished when tbey are told (and the declaration will be 
supported by updemable proof) that at this very time 
neither the traverser, hi« counsel, or the court, knew 
the extent to. which col* Tsiyior's evidence ^proiald go. 
They were apprized, ind^d> that he would shew that 
Mr. Adams was an aristocrats and that he had proved 
serviceable. to the British interest, in the sense con- 
veyed by the book ; but they Uttle dreamt that his 
evidence, if permitted to haveheen given in, would 
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have thrown great light upon many other of the 
charges. There is one ground of defence taken by 
the respondent, which I did suppose, a gentlemart 
of his discernment t would have sedulously avoided. 
That although the traverser had justified nineteen oujt 
of twenty of the charges, contained in the indictment, 
if he could not prove the truth of the twentieth, it was 
of little moment, as he was, " thereby, put into the 
power of the court. " Gracious God! Sir, what in- 
ference is to be drawn from this horrible insinuation? 
In justification of the charges contained in the fourth 
article, the respondent, unable to deny the fact, con- 
fesses (page 61,) that he did require *' the questions 
intended to be put to the witness to be reduced to 
writing, and submitted to the courts" in the first in- 
stance (as we shall prove) and tefore they had been 
verbally profjoun^ed. And this requisition, he con- 
tends, it was ** the right and duty .of the court'* to 
make. It would not become me, elsewhere, or on 
any other occasion, to dispute the authority of the re- 
spondent, on legal questions, but I do aver that such 
is not the /aw, at least in the state in which that trial 
was held, nor do I- believe thalt it is law aaiy where. 
I speak of the United States. . Sir, in the famous case ' 
of Logwood, whereat the chief justice of the United 
States presided/Iwas_ present, being pne of the grand 
jury who found a true bill against him. It must be 
conceded that the government was as deeply inter- 
ested in arresting the career 6f this dangerous and atro- 
cious criminal, who had aimed his blow against the ^ 
property of 6very man in society, as it could ,be in^ 
bringing to punishment a weak and worthless scrib- 
bler. And yet, although much testimony was offered 
by the prisoner, which did, by no means, ' go to his 
entire exculpation, although much of .that testimony 
was of a vei^y questionable nature, none of it was de- 
clared inadmissible ; it was suffere4 to go to the jur}% 
who were left to judge^ of its weight apd credibility. 
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nor were any interrogatories to the witnesses required 
to be reduced to writing. And I will go farther, and 
say that it never has been <Ion6 before, or since Cal- 
lender's trial, in any court of Virginia, (and I believe 
I might add in the United States) whether state or fe- 
deral. No sir, the enlightened man who presided in 
Logwood's case knew that, although the basest and 
vilest of criminals, he was entitled to justice^ equally 
with the most honorable member of society. He did 
not avail himself of the pfevious and great discoveries, 
in criminal law, of this respondent ; he admitted the 
prisoner's testimony tx) go to th^ jury; he never 
thought it his righty or his duty^ to require questions 
to be reduced to .writing ; h^ gave the accused a fair 
trial y according to law and Usage, without' any inno- 
vation, or departure, from the established rules of cri- 
minal jurisprudence, in his country. 

The respondent also acknowledges his refusal to 
postpone the trial of Callender, although an affidavit 
was regularly filed stating the absence of material 
witnesses on his behalf; and here again the ground of 
his defence is, in my estin]Lation, good cause for his 
conviction. The dispersed situation of the witnesses, 
which, he alleges to have been the motive of his re- 
fusal, is, to my mind, one of the most unanswerable 
reasons for granting a postponement. The other three 
charges, dontained in this article, will be supported 
by unquestionable evidence. The rude and con- 
temptuous expressions of the judge to the prisoner's 
counsel ; his repeated and vexatious interruptions of 
them J his indecent solicitude apd predetermined reso- 
lution to effect the conviction of the accused. * This 
predetermination we shall prov^ to have been express- 
ed by him, long before, as well as on his journey to 
Richmond, and whilst the prosecution was pending; 
besides the proofs which the trial itself afforded. 

The 5th article is for the respondent's having 
*' awarded a capias against thfe body of James Thomp-. 
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son Calender/ indicted for atv offence not capital, 
whereupoQ the said Calleiidei^ i^^Siarrestcd and eom-t 
mitted to close custody, contrary to law jn- such case 
madfe and' provided;'!— that is, codf i^y to the act of . 
assembly of Virginia, recognized (by the act of Con* 
gt^ss passed in \789, for the establisWent of the ju-" 
dicial courts -of the United States) a3 the rule of deci- 
sion in the federal cpurts, . to be held in thaj stat^, un- 
til other provision b^ nxade. The defence of the re- 
spondent embtfiLces several ^[Joints :• That the act of" 
Virginia was passed posterior to thc^et of Congress^ 
(viz. in 1792;,) and could- not be intended, by th^ l^t* 
ter, to be a rule of decision. iP'ortunalely, there 4s no 
necessity "tor que{Stion^(which We might well do) the 
trutti of "his position. It maybe iciecessary to infibrm 
some of the member^ of this Tionorable couit^j-that, 
about twelve or thirteen years agp^ the laws of Virgi* 
nia underwent a revision j aH those relating to a par-^ 
ticular subjiect, being condenfied into one> and the 
whole code, thereby^ rendered less eumbroys and per- ^ 
plexed,. Hence maily of our laws, to at casual and 
superficial observer, would appeaor to tal^ their date 
so late a,s the year 1792, although their provisiofl^ 
were, lorig before^ in forte, 'fhe 28tb section rf this, 
veiy act on whiqb^ we rely; the court will perdeive to . 
i have been enacted in 1788, one yekcjpr^cedihg the act 
' of Congress. ,( Virg. laws, diap, LXXIV, i^c. 28, 
; page 106, NOTE b. Pleaaant^s editiob\.); [Hc^re Mk 
j Randolph read'the act referred to. J * ^ Vipoii present- 
! ment made by a gfa^d jury of p.n offence hot <^p^ta}; 
the court shall order the derk, to issue a ^stujamons^ pr 
other proper process, igainst the person so presented/ 
- to appear^ and answer such presentment" at the nejcV 
t court," &C4 But the, respondents aware no, doubt of 
I this feet, sisserts that the act not being adduced, 'hi6' 
was not boiind to know" of its eiistenc^i arid that he'^ 
I ought not to be, censured^ for the omissions of the ti^- 
( verser's counsel, \viiose ^nty it was^ f o have cited it on 
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behalf of theu- client j aod this objeo;tiori, with thepre-^ 
cicjdiog Qfie^y whicK I have fendeayoreci to answer, will 
equally apjJy t,o the 6th article. Sir, when the coua- 
sel for the travei?s^ were tol4b^ the judge at the out- 
set, when they referred to a provisidii of this vfery law» 
f' that such, m^y be yowr local state laws, herein Vir- 
ginia, but that tQ ^suppose them as applying, to the 
courts of the United States; Is a vfild notion,'' would 
it not indeed havp been a mli experiment in them to 
cite the same law with a view of influencing the opi- 
iljon ^f a man* who had scorafuUy scouted the idea 
iiiat he w«s Xf> be goyerned by it. 
' , Unwilling. hpWever tp/rest himself now, on the 
grbupd which he then took; \ht respondent justifies 
Jiipaself by declaring that he complied,' although igno- 
^antty,'with this law, by issaipg that other proper pro^ 
(ess^ of wh^ch it spe9;.ks, that is, a eap^as.^ But that other 
process must be of the nature of a summon^, notifying 
the party to appeal at the ne^Kl term^tcad will any man 
pretend to s»ay, that a capias taking him into close cus* 
tody and obliging him to appear not at the jnext but at 
the e:jfeisting term, is such prpcess as that law describes ? 
$ir, i?:ot only the 1^ but the tmUbrm practice.under it, 
as we aref prepared to- shew by evidenpe, declares the 
<api^ not to \)cihe, proper prbcessV But it is said, 
that this would be nothing more than noticiq to the par- 
ty accu$ied to^abjscond,- and therefore, ow^^r not to be 
l^w^ Sir, yi^e are not talking about what ou^ht to have 
Ijeep the law; that is np concern ^f ours — *the question 
ij8 wha|: ^a;; the law. , Biit the impolicy of this mode 
iO|f propeeding is fer fron[i beiftg ascertained. It is a 
reUef t9 tlie innocent who may be in a state, of accusa- 
tional It savf^s the expense of iniypriacxnihg the guilty, 
aodif they >$hould prefer yojuntary exile to standing a 
trial, is^its6 very clear that the state is thereby mor^ 
imul'ed th^ by holding them to punishment, after 
which they would remain in her bQspm to peipetrate 
iicw offences* Remember j'-^thisprpceeding is against 
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pejty offenders, hot feKms^^Jt docs not apply to capi- 
ta csifit%; toielonies, then^ capital,.fQr whiih oar law 
has, sincey commutedi the punishniefit of deaths tnt^ 
that of impFisonttient at fesuKi Jaboun J- ' ) ^■ 

¥gc further defericje against the 6th article^ there- 
^ondent takes shelter, under this position: That the 
j>rovision o£ the law of the Uxiited States Establishing 
tiie ju'dici^l courts relates only to ri^ts^ aequlred un- 
der ^iate laws, which- come into qyestiojfi mi the trial, 
and not to forms 'of process ^(?/J?/^^ the trial,, and can 
have ncf application to ^ofences created j by stiltutc, 
which canncft with |MX)priety , |be termed tris^ls at " €<m^ 
tnon iaw^^ We are prepared to shew tha.t the ^ords^ 
** trials at con>num law*' are used in that, statute,, nbf 
in theif mosjl! restricted sense^ but to coutra-disitinguidf . 
a. certain descnptaon of cases froto those arising in 
^quity,'*or under maritime, or civil l9:w. 

I will pass over die sevfsrtth article^ of impeachment^ ' 
4is well because I amnearly exhausted, as being; coii-i 
tent to leave it on the ground wheipe the respondent 
;hiniself h^Si placed* it : It would be impos^ble for uak 
toputitinr a stronger light, than has been throVm upr 
ron it by his oym admissk?TVi| - ' . 

The 8th and last ai^lf^emains V6t be considered* 
vfarticle read.] I asfc this honorable 'cquri whether the 
prostitution ot the bj6nc;lv of justice t6 the puj^poscs bi 
an hustings is to be tolei^tcdf We have nOthittg t0 
do with the politicsi of the map^. vLet him, s^>eak an^ 
^vrite and publish as he pleases^ This, i^his, right iH 
common witjh his .fellow /Citizens* The press is free. 
If he mUst electioneer and atbilse the government un-- 
dcr which he Hvcs, | knoU^ nd law to'prcvcnt or punish 
liira, provided he seeks the. wonted theatres for his 
exhibition* But shalt a judge dec)aiin on these topics 
from his seat of office ? Shall h^e not jmt oflP the poli^ 
tical partizw when h^ ascends the tribune; or shaljt 
wc have the pure, stream' of p^bliis juatice' poUuied 
with tht; yenom^ of party ^irijlei^ce? jhi shortj^ dopa ip 
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follow that a judge caries all the rigfits of a private 
citizen w^th him upt)q the bench, and that he may,, 
there, do evfeiy act which^ as a»freeinah, he niay do 
elsewhere, without being questioned for his conduct? 
But, Sir, -we are told that this high court is not a 
court of errors and, appeals, but a coiirt of imptach^ 
m^nt,>and thait however, incorrectly the respondent 
may have conducted himself, proof ihust be adduced 
of criminal intent,, of wilful error, to constitute guilt. 
The qtiojtnimo is to be inferred .from the facts tfiem* 
selves; there is no other nu)de by which in any case 
it can be detetitiined, ,and even the respondent adnuts 
that there are acts of 'a n^^ture set flagrant that guilt 
must t)e inferred from .tfiem, if the party be of sound 
mind. But this conce^sibn is qualified by the mon* 
strous pretention that an act to be impeachable, must 
be indictable. WherePln the federal'courts? There 
not ev^n robbery and murder are indictable^ except in 
a^few places lender our exclusive jurisdiction. It is 
not an indictable ofifence under the laws of the United 
States fbr ^ ju^ge %o go on the bench in a state of in- 
toxicationrrr-jit may not be in all tjie state courts* But 
it is indictable no wher^ for .him to omit to do his 
duly, to refuse to hold a <0irt. And who can doubt 
that both are impeachable offences, and ought to sub- 
JeQt the ojfender to ri^oval from office ? But in this 
long and disgusting catalogue of crimes and misde 
meanors (which be has in a great measure confessed) 
the respondent tells you he had^acdomplicea and that 

. what was guilt in him could not be innocence in them. 
I mast beg the court to consider the f^cts alleged 
against the respontlent in* all their accumulated atroci- 
ty ;^ — ^not to take them, each in an insulated point of 
view, but as a chain of evidence indissolubly linked 
together, and establishing the indisputable pcoof of his 
guilt. CaH to mind his high standing and character, 

' and bis jS^^perigr age and rani:, and then ask yourselves 
"li^ether he stands justified in a long course of oppres-i 
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fiion and injustice, because men of weak inteltect, anid , 
yet feebler temper-^rten of far in^rior standing to the 
respondent, have tamely icquies^ed in such acts of vi* 
olence and outrage ? » He is charged with various acts 
of injustice, with a series of misconduct so connected ^ 
in time ind placfe and circumstance, as to leave no 
doubt, on my mind at least, of intentional ilk Can this 
be justified, because his several associates have at se- 
y&rai, times and occasioniS barely yielded a faint com- 
pliance, M^ich perhaps they dared not withhold ? Gan 
they be considered as equally culpable with him whose 
ac(ymulated printes arc to be divided Amongst them, 
who had given at best but a negative sanction to them ? 
But, sir, would, the establishment of tiieip guilt prove 
his innocence ? "At niost it would only prove that they 
too otight to be' punished. \ Whenever we, behold the 
respondent. sitting iti judgment, there da we behold 
violence and injustice. Before 'i>/w the counsel are al- 
ways coittumacious. TJie most acconiplished advo- 
cates of the different states^ whose demeanor to his bre- 
thren is uniforifnly conciliating and temper&te, are to 
bim, and him only, obstinate, perVerse, rude, and irri- 
tating. Conttimacy has been found to exist onlywhei'e 
he presided.. ' 

Mr. President, it appears to me that one great dis-- 
tinction remains yet to beiajcen. A distinction be- 
tween a judge zealous to punirft aisd repress <2jrimes 
gener^Iy, and a judge ah:^ous only to enforce a par- 
ticular law wrhcreby he may recomihend himself to 
power, or to his party. It is this hideous feature of 
the respondents judicial character, on which I would 
fix your attention. We do not jbharge him with a ge- 
neral zeal in the discharge of his high office, but wit^i 
an indecent zeal in particular Cases, for laws of doubt- 
ful and suspicious. a^ect. Jtis.only in cases of con-, 
structive treason >and libel, that this zeal breaks out* 
Through ^heVhole tenor of hi|» judicial conduct runs 
^ spirit of p^rty, I could cite the ndmq an4 autho- . 
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rity of a judge of whom, if I might be permitted txi 
speak, I would say, that he was no less a terror to evil 
doers than a shield to the oppressed^. In a oommend- 
aj^le seal for the faithful execution of the laws, he has 
never been surpassed^ neither in tenderness to the li- 
berty of the citizen, nor the liberty of the press, nor 
trial by jury. [Here Mr. R. read the following pas- 
sage from Tucker ?s Blackstone, voL 4„ page 330.1 
^* But it is not customary npr agreeable to the geperal 
course of proceeding (janless by consent of parties, 
or where the defendant i^ actually in gaol) to try per- 
sctos indicted of smaller nnsdemeanors at the s^|xie 
coqrt in which tjiey have pleaded not guilty, dr tra^ 
versed tbe indictment.^^ [ What; foUo\4's is subjoined in 
a note.] And .this is the practice in Virginia ; but in 
the case of the United States against Callender, in the 
federal court at' Richmond, May 1800, a different, 
course was pursued, although the act of Congress 
{ First ^[^ongress, 1 Sept. chap. 20,^.sec. 32. ) may be 
interpreted otherwise. This is the very act and sec- 
tion on wWch we rely. '' ^ 

I have endeavored, Mn President, in a manner, I 
am sensible, very lame and inadequate^ to discharge 
the duty incumbent on me ; to enumerate the princi- 
pal points upon which we shall rely, and to repel 
some of the promment objections advan(:;ed by the re- 
spondent. Whilst We confidently expect on his con- 
viction, it is from the strength of our. cause, and not 
from any art or skill, in conducting it.^ It requires so 
little support that (thank heaven) it cannot be injur- 
ed by any weakness of mine. We shall bring for- 
ward in proof, such a specimen of judicial tyranny^ 
^as, I trust in God, will nefver be again eschibitcd in our 
country. ^ ^ 

The re^ondent hatK closed Ws defence by an ap- 
pes^l to the greatr Searcher of hearts for the purity of hi$' 
motives. For his sake, I f ejoice; that, by the timely ex- 
ercise of that merq^ wfeich, Ipr wi&e jpuirposes, Ifs^ 
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been reposed in the executive, this appeal is not 
drowned by the blood of an innocent man crying ajoud 
for vengeance ; that the mute agony of widowed de- 
spair and the wailii^ voice of the orphan do not plead 
to heaven f6r justice on the oppr^i^sor's head. But 
foi; that intervention, self accusatton before that 4read 
tribunal would have been needless. On that awful 
day the blood of a poor, ignorant, friendless, unlet- 
tered German, murdered under the semblance and 
color of law, sent without pity to the scaftold, would 
have ris^n in judgment at the Throne of Grace, Against 
the unhappy man arraigned at yoyr bar. But the Pre- 
sident of the United States by a well timed act, at 
once of justice; and of mercy, (and mercy like cha- 
rity Qov^reth a multitude of sins,) wrested the victim 
from his grasp, , and saved him from the countless 
horrors of remorse, by not suffering the pure ermine 
of justice to^ be dyed in the inpocent blood of John 
Fries. 

The Managers proceeded to the examination of 
witnesses in support of the prosecution. 

WILLIAM LEWIS affirmed. 

Mr. DaQas, Mr. W, Ewihg and, I were Couufel for Jblm 
Fries, at his requeft, and I believe bf the aflignment qf the 
court, on his trial in the year 1 799. It was coadufted, I be- 
lieve, in the ufual manner, 5nd we were certainly .allowed all 
the privileges that are tuftomary on fuch occafions. The trial 
was had before judges Iredell and Peters. He was conri£ted 
and a new trial was ordered, b^caufe one of the jurors had 
manifefted a prejudice agaiiKf^ the people in general concern-' 
ed in the infurre£lion, ;^nd againft Fries in particular. This 
trial took place partly in April and partly in Mny, 1 799. Alt 
QGtohcr feffion following, Mr. Dallas' and I attended at N<^- 
ristown, expefkln^ the trial ^ould again take place, j but it 
did tfot. The proceedings on the firft indiftment were quaih- 
edby the {liftrifk attorney, and a new bill was found at April 
tenn i8oo» at which juclges Chase and Peters prefided. Mr. 
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Dallas and I appeared again as the counfel of Fries^ at his re- 
queft, and I beUeye we were affigned by the court, but of this 
t am not certain. On the morning of a certain day^ which I 
do not now recoUeft, I entered the court room, when the 
judges were on the bench, and if I recollect rightly the prifbn- 
cr ^as in the bar •, but if he was pot then there, I fe^l very 
furc that he foon was. The lift of petit jurors wjls called ovtr, 
and many of them anfwcred. Whether his trial had b^en ap- 
pointed for that day, I do not recoiled 5 , nor can I fay whether 
he was brought up in confequence of fuch appointment or npt. 
I will now ftate as accurately as is in my power what took place 
on the occafion, premifing that although my memory is a re- 
markably accurate one for a.fhort time, it is far from being fo 
aft^r a confiderable lapfe of time. I will not, therefore, under- 
take to ftate thepfecife words ufed in the altercation which took 
place y but I am very Confident that I {hall not vary from the 
fubftance. When I fay that I am thus confident, I beg to be 
underftood as not undertaking to diftinguifli pofitively in all re- 
fpefts between what took place 6n the firft or on the fecond day. 
Almoft immediately after the jurors were ca])ied over, judge 
Chafe began to fpeak. ' At this time Mr. Dallas had not come 
into court. Judge Chafe faid, he underftood, or had been 
informed, that on the former trial or trials, for it was impof* 
Cble for me to know whether he alluded to the cafe of Fries 
only, or of him and others, there had been a great wafte of 
time in making-long fpeeches on topics which had nothing to 
do with the bufinefs, and in reading common law cafes on 
treafon, as well as on treafon under the ftatute of Edward the 
Third, and alfo certain ftatutes of the United States, refpeding 
the refifting of procefs, and other offences- lefs than treafon.. 
He alfo faid, that to prevent this in future, he or they, I do not 
precisely recoiled which,tiadconCderedthe law, had made up 
their minds, and had reduced their opinion to writing, on the 
fubjeft, and would not fuffer thefe cafes to be read again^ 
and in order that the counfel (but whether for the prifoner, or 
the counfel on both fides, I cannot fay) might govern them- 
felvcs conformably, h^ had ordered three copies of that opi- 
nion to be made out, one to be delivered to the pirifoner's 
counfel, one to the counfel in fupport of the profecution, and 
the other, as foon as the cafe was fully opened, or goDC 
through, I cannot fay which, to be delivered by the clerk of 
the court to the jury. I rather think that the expreflfion was» 
fully gone through, ^ 
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Mr. Randolph. And this, Sir,^ before the counfel had betfn 
heard? 

Mr. Lewis. I have faid Mr. Dallas had not yet come into 
court, and as to myfelf I had not at this time faid a fingle word. 
I think it was at or about this time, that judge Chafe handed, 
or thtew down to Mr. Caldwell, clerk of the court, one or 
more papers; but whether I faw them pafs immediately from 
the hands of one to the other, I am not certain. Mr. Caldwell 
reached one of the papers towards me. If I took it in my 
hand, I did not read a fingle line of it. I remember well that 
fpeaking aloud, but whether addreiling myfelf to the court or 
not, I am not pofitive, and either waving my hand, or throw- 
ing the paper from me, I ufed this exprciSon— ^<« I will never 
permit my hand to be tainted with a prejudged opinion in any 
cafe, much lefs in a capital one." If judge Peters made ufe ot 
a fingle expreffion on the firit day, I either did not hear him or 
do not recoUeft it. 

Judge Chafe, when fpeaking of the authorities at common 
law, and thofe under the ftatute of Edward the Third, and I 
believe of the a^s of Congrefs^ faid he would not fufFer them 
to be read again. F am fure he faid he would not fufFer the 
decifions at common law, or under the ftatute of Edward the 
Third, to be read. I am not altogether certain whether he did 
or did not fay the fame thing as to the ftatutes of the United 
States ; but I am perfectly fure that he did fay they had nothing 
to da with the question, and that he exprefled himfelf in ftrong 
terml of difapprobation either at their having been read or 
permitted to be read on the former trial. I am not certain 
whether fome parts of this as well as of that which I am about 
to mention occurred on the firft or the fecond day. 

Judge Chafe faid, I think on the firft day, that they were 
judges of the law, and if they did not underftand it they were 
unworthy of their feats, or unfit to fit there, and that if the pri- 
foner's counfel had any thing to fay, to £hew that they had 
miftaken the law, or that they were wrong, the counfel muft 
addrefs themfelves to the court for that purpofe, and not to the 
jury. I made fome obfervations in anfwer, which it is im- 
poffible for me in all refpects to particularly recollect, as hav- 
ing pafiled at this time, fince fome parts of it may perhaps have 
taken place in t>ther ftages of the bufinefs. At this time Mr* 
Dallas was not in court. I was struck with what appeared to 
me to be a great novelty m the proceedings, and as I was ex;* 
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fremely anxious to be of fervice to Frie^ I was dcfirous that 
Mr. Dallas might be prefent. I think I went out of the bar to 
get fomebody to go for him, and while I was out of the bar^ 
he entered the room. I briefly dated to him what had takea 
place, or fome parts of it ; but I believe not the whole. We 
came forws^rd, and we made fpme remarks which I am unable 
to repeat. I was early ftruck with the idea, that as the court 
had made up their minds, and decided the queflion of law, be* 
fpre the jury was fworn, or the witnefles or counfel heard, it 
Was not likely we fhould a]|er that opinion by any thing \ire 
might fay, and that we ihould probably render Fries more fer- 
vice by withdrawing from his defence, than by engaging in it, 
"We told him fo, and earneftly recommended to him to purfuc . 
that courfe. He appeared greatly alarmed and extremely agi- 
tated, and much at a lofs what determination to come to. We, 
however, told him, that, if he inCfted on it, we would proceed 
in his defence at every hazard, and contend for what y^e 
deemed our conftitutional rights as hi$ counfel, until ftop^d 
by the court ; or we ufed expreffions to this effect. His (late 
Ojf alarm and apprehenfion fcarcely left him the power to decide 
for himfelf. After fome time he acquiefced in our advice ; 
faid he had nobody to depend on but us ; that he was fure we 
would do our beft for him, and he would leave us to do for 
him as we pleafed. Being very anxious for him, we told him 
we would call upon him at the jail, and fatisfy his mind as to 
die courfe which we wiflied him to purfue. He finally agreed 
to our propoial to withdraw ; but as we were apprehcnfive thas 
the court naight aflign him other counfel in our place, and that 
our views might be defeated by fuch an arrangement, we ad- 
vifed him againft accepting any, and I underftood that he after- 
wards did refufe to accept of any other counfel. I will n©t 
a0ign my reafons for giving this advice, as it might perhaps 
be iniproper, unlefs I am directed by the court. 

Mr. Martin afked what thofe reafons were ? 

The Prefident defired the examination to proceed on the 
part of the Houfeof Reprefentativeaj and faid when that was 
clofed, the witnefs might be examined by the counfel for Judge 
Chafe. • 

Mr. Lewis. It being thus determined that we (hould with^ 
draw, and that Fries ihould not accept any counfel that might 
be affigned him, I left the court, expecting to have little or 
Nothing more to fj^y, a& we were no longer counfel for the 
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prifoder. The next morning, foon after the court was open- 
ed, and, I believe, when the prifoner was in the bar, Judge 
Chafe addrefled Mr, Dallas and myfelf, and probably Mr. 
Rawle, and alked us if we were ready to proceed ? I anfwer^ 
cd that I was not, or that we were not any longer counfel for 
the prifoner. He afked eur reafoBs for Ais^ and I began to 
anfwer by mentioning what had taken place the day before ; 
on which he and Judge Peters certainly manifefted a ftrong 
difpofition that we ihould proceed in the prifoner's defence, 
and that they would remove every reftriction^ which had been 
previoufly impofed. I was flopped in what I was about to 
fay by Judge Chafe telling us to go on in our own way, and 
addrefs the jury on the law as well as the facts, as we thought 
>proper; but at the fame time he faid it would be under the direc- 
tion of the court ^ and at our own peril, or the riik of our 
characters if we conducted ourfelves with impropriety. This 
had rather a contrary effect on my mind than that of inducing 
me to proceed, as I did not know that there had been any 
thing in my conduct fo indecorous as to make it neceiTary to 
remind me, that if I proceeded it ihould be at my own peril 
and riik of character ; and this expreffion, therefore, rather 
ftrengthened than leflencd the determination which I had 
itaken. 

I have faid if judg6 Peters made ufe of a fingle expreffion 
on the firft day I did not hear it, or have forgotten it. On the 
fecond day he fpoke, and joined judge Chafe in urging us to 
proceed, in the prifoner's defence. He told us we might take 
as large a fcope as we pleafed; faid he knew the Philadelphia 
:bar would take the ftud-, and alked, if they (the judges) had 
committed an error or got into a fcrape, would wc not permit 
them to get out of it? I mentioned in this or fome other ftage 
of the bufinefs, that I deemed it jthe conftitutional right of the 
prifoner to be heard by himfelf or counfel in his defencp. That 
it was the conftitutional right of the jury to hear counfel on 
the law as well as the facts; that it was their conftitutional right 
to pafs between the prifoner and his country on both, sftid that 
it was the conftitutional right of counfel to be heard by thejurj 
on the law as well as the facts. If T did not deliver myfelf in 
thefe precife words, I am confident that the fubftance is the 
fame, and that there is no material difference in the fenfe. -I 
alfo mentioned that I confidered this a great conftitutional right^ 
which flibuld never be furrendered or facrificcd by me. .Q£ 
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tMft expreffion I am fare. And I added that I never had, nor 
^vcr would in a criminal profecution addrefs a court either on 
the law or the facts: In this I find however that I was mif- 
taken; for I fince recollcft, though from the hurry of the mo- 
ment I did not then, an inftance where in a criminal cafe I did 
addrefs the jury on a point of law, which was feparate and dif- 
tinft from the facts. Judge Peters remarked that no harm 
could arife from the papers, (containing the opinion of the 
court) as they, or the copies had been called in or coUefted, 
and either burnt or deftroycd. To this I anfwered, that alt 
though the papers were or might be deftroyed, the opinion 
which the court had formed, without hearing the prifoner's 
counfel, ftill remained, and could not be erafed from their 
minds, and would be as injurious to my client (the jurors being 
prefent and having heard what had pafled) as if the papers had 
not been deftroyed. 

When judge Chafe faid that we fhould read no common law 
authorities, or decifions under the ftatute of Edward the third, 
before the revolution in England, I faid that we meant to con- 
tend that what was the law of treafon in England under the 
head of «< levying war,** was not in all rcfjpefts law here 5 that 
we did not mean to cite any cafes before the Englifii revolution 
to prove what the law of treafon was, or for any other purpofe 
than to ihew the dangerous lengths that the judges had gone 
while they were corrupt apd dependent on the crown; that aU 
though fince the revolution in England the judges had been 
independent and upright, they had in a variety of particular^ 
held themfelves bound by a train of former decifions which 
had taken place in bad times; but that the judges in this coun- 
try in the conftruAion of a new inftrument of our own defining 
the offence of treafon, were not bound hy any of the decifion$ 
or conftruflions which had taken place in England under the 
ftatute of Edward the third ; and that the authorities we meant 
to cite were intended as a guard againft the dangerous con- 
ftructions which had prevailed in that country. It was not 
therefore to (hew what the law was, but to guard ag^ipft the 
dangers of conftruftive treafon; and to fhew that oyr judges 
were not bound by the Engliih decifions, that we had re^d them 
before and intended to read them again. This principle we 
contended for before, and meant to contend for again; and we 
were principally led to it, from Mr. Sitgreaves, who had af- 
(iflcd the diftrift attorney on the former trial, having begun by 
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ftating *' that the words of our conftitution refpefling trcafoit 
are taken from the 25 th Edward 3d, and therefore the people 
of this country had, by adopting the words of that ftatute, 
adopted all judicial determinations under it." This pofition 
we could not agree to, and the cafes which had been read were 
merely intended to (hew and guard againft the dangerous 
lengths to which we (hould be carried, if it were admitted to 
be true. Judge Chafe aiked if the counfel offered to read cafes 
from any foreign country, (mentioning feveral with whom we 
had never been connefted) was the court to permit them? Wc 
in reply faid that we had not cited fuch cafes on the former oc>- 
cafions, and it was not likely that we fhould attempt it now. 

Finding that Mr. Dallas and I were determined not to pro- 
ceed in the prifoner's defence, judge Chafe faidj if we intended 
to embarrafs the court we fhould find ourfelves miftaken, as 
they would proceed without us, and by the blefling of God 
render the prifoner as muchjuftice, as if he had the aid of our 
counfel or affiftance. Both the judges, therefore, on the fecond 
day^even took pains to induce us to proceed in the defence with 
liberty to go through the whole queflion as well in relation to 
the law as the h(ks\ but we abfolutely refufed, believing it not 
likely that any arguments we could urge, would change the 
opinion of the court already formed, or deflroy its effefts, and 
alfo believing that after what had taken place, the life of Fries, 
even if he fhould be convifted, would be expofed to lefs jeo- 
pardy without our aid than it would be if we fhould engage in 
{lis defence. 

Mr. NichoJfon. You fay that on the firfl trial of Fries you 
\rere allowed the ufual btitude. What do you mean by 
ufual latitude ? 

Mr> Lewis. We were allowed to addrefs the jury on the 
Ja'W as well as on the fafts. We were allowed the privilege 
of reading to the jury all fuch law authorities as we thought 
applicable, and sis might, under the direction of the court, tend 
to fatisfy them, that the doArine contended for on the part 
oi the profeCution was not well founded. We met with no 
reftraint or interruption, not having that I know of giv6n oc- 
cafion for either. ^ 

Mr. Nicholfon. Were you on the firfl trial allowed to read 
the ftatutes of the United States ? 

Mr. Leivis, Unqueftionably — I have the notes in my pock- 
et from which I fpoke on that occafion, which I can produce 
If defired* 
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Mr. Nieholfm. Were you allowed to read cafes )>efore&e 
t^volution as well as fince ? * »*. 

Mr. Lewis. We were ; we did k to fliew the extravagant 
lengths to which conftru6tive treafon had been carriedi and 
tiot what the law actually was. 

In anfiver t$ an interrogatory^ . 

Mr. Lewis faid that he did not read the opinion of the court 
which had been handed or thrown down ; that he had never 
read it in his life. 

Mr. Randolph. If not the 'oldeft, are you not an old prac- 
titioner at the bar, and have you'not been frequently employ- 
ed in criminal cafes ? 

Mr. Lewis. I was admitted to praftice in the court of cem- 
fiion pleas in November 1774, and in the fupreme court ia 
April 1775, and I have been employed in a pretty extenfive 
j)ractice almoft ever fince. Immediately after the Britifli left 
Philadelphia ia 1778, I was engaged for one hundred and fif* 
iy-three perfons charged with treafon or mifpriiion of treafon. 
I defended almoft every man of them that was tried ; and fince 
that time I have been concerned in perhaps more capital cafes, 
particularly for treafon, than any other gentleman in Pcnnfyl- 
"vania, compared with our bufinefs in other refpects. 

Mr. Randolph. Did you ever fee fuch a proceeding as that 
-which took place on the Bench in the cafe of Fries ; or <lid 
you fee any thing before, to induce you to abandon .thtf de- 
fence of your client } 

Mr. Lewis. This queftion feems to be a pretty general /one, 
but if— 

Mr. Key. If I underftand this queftion, it is calculated to 
draw from the witness an opinion, inftead of a narration of 
fa£ls. 

The Prefident defired Mr. Randolph to reduce his queftioo' 
to wtiting. 

While Mr. Randolph was engaged in penning it, 

Mr. Chafe faid he had no objedion to the queftion being 
put. 

In the mean time the queftion in writing had been handed 
to the chairj and been read by the clerk. 

The Prefident faid the obje<ftion being withdrawn, the quef- 
tion would be put unlefs objedted to by any menabe^r of ^hc 
Senate. 
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No obje^ioh being made, 

IHlir^ L^wis anfwercd. Ncs I did not.— ^It wa» entirely nofre! 

to me* 

Mr. Randolph. And yet you have been prefent at criminal 
trials, at trials for treafon, when there was a vaft number of 
civil actions on the docket ? 

Mr. Lewis. Criminal trials for capital offences are g6ne<- 
rally tried before the court of oyer and terminer in Pennsylva- 
nia, where there is feldom much interference with civil luits. 
At the circuit court of the United States in 1794, there 
were I believe many civil cafet^ Judges Iredell and Peters 
prefided. I do not know, or believe, that the circumftance 
of their being civil cafes occafioned the leaft variation in the 
mode of procedure in the criminal cafes. 

Mr* Lfwif faid he had one thing further to (late, that Mr. 
Dallas and he withdrew from a deilre to fave the life of John 
Fries, and becaufe they thought it moft likely that it would be 
efie£ted by doing fo, and not becaufe they were influenced by 
any other confiderations, and that had it not been for this con-r 
fideration, he would have perfifted in the exercife of what he 
deemed his profcffional rights, until he was actually ftopped 
by the authority of the court. 

Mr. Harper. Did you not appear for Vigol? 
Mr« Lewis. I did. 

Mr. Harper. With what overt afts was he charged ? 
Mr. Lewis. The overt ad): was levying of war, particular* 
izing the time and place. 

Mr. Harper. I will aflc you whether on the trial of John 
Fries in 1 799, in which Mr. Dallas and you appeared as hia 
xrounfel, you did not make this point of law — that to refift by 
force the executicm of a particular law of the United States 
^doed not amount to treafon, but to riot only ? Or what was 
the point of law ? 

Mr. Lewis. On the firft trial of Fries we made this point 
of laMT. fiefore the trial before judges Chafe and Peters came 
on^ I had confidered the fubjed): with great deliberation, and 
jny determination was to infift, that, although reiifting the 
hiYTS generally or even a particular law refpe£iing the regular 
forces or militia of the nation was trcafon, yet tjiat refifting 
any other particular law was not treafon. 

Mr. Harper. Was not the fame point made on the firft 
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Mr. Lewis. It was. 

Mr. Harper. Was it not ruled by the court that fuch acts 
amounted to treafon ? 

Mr. Lewis. It was. 

Mr. Harper. When, then the court granted a new trial did 
they exprefs any doubt on this point, or was it not granted on 
a collateral point ? 

Mr. Lewis. The new trial was granted folely on a colla- 
teral point. 

Mr. Harper. How long did the trial laft ? 

Mr. Lewis^ I cannot tell ; but it was a very long trial> 
The point of law was argued to the fuUeft extent, and wc 
quoted all the authorities we thought relevant. I was affift- 
cd by Mr. Dallas. We fpoke very fully, and were laid under 
no reftri£^ion. At the laft trial we meant to have alfo taken 
other ground, and to have contended that the trial could not 
take place in Philadelphia, but muft be in the county in 
which the offence had been committed, according to a law 
of the United States, which provides that in capital cafes trials 
ihall take place in the county where the crimes are conunit- 
ted, unlefs this cannot be without great inconvenience. Tius 
we had before contended ; and had been then over-ruled be- 
caufe it was alleged the county in which the offences had been 
committed was not free from a ftate of infurredlioh or the ef- 
fe£ls of it* At the time of the laft trial, there was no infur- 
reftion in the county where the offences charged againft Fries 
had been committed, and we believed him, therefore^ entitled 
to a trial in that county. 

Mr. Harper. Did any part of judge Chafe's written opinion 
go to this point ? 

Mr. Lewis. It was not mentioned to the court, as Mr* 
Dallas and I determined to have nothing further to do in M 
cafe. 

Mr. Harper. Why did you abandon that part of your cli- 
ent's cafe ? It was a new point, upon which you might have 
had the decifion of the court. 

Mr ^ Lewis. I did not wife to have any thing more to do 
with the cafe, after the manner in which we had been treated 
by the cour^ 

Mr. Hopkinfon. Did not the court aik Fries, whether he 
would have counfel afligned him ? 

Mr. Lewis. I believe there is no doubt of the fa£b. 



( 



137 

Mr. Randolph. I tinderftand you to fay that by withdrawing 
from the defence of Fries, and the not having counfel affigned 
tim, you expected to ferve your client. Wherefore did yoa 
think the caufe of your client would thereby be ferved? 

Mr. Lewis. It appeared to me that the condudl of the court 
juitified us in withdrawing, after not being fufFered to go on 
in the ufual manner, and I thought it more probable that a 
man, thus convicted, would be pardoned by the Prefident, than 
that we (hould be able, by any thing we could fay, to alter the 
opinion of the court. 

Mr. ifkholfon. Were the jurors prefent? 

Mr. Lewis. They were — they were called over as ufual, but 
1 do not know that they were called for the trial of Fries. It 
was I believe ufual to call over the lift on the morning of each 

ALEXANDER J. DALLAS fworn. 

Mr. Dallas* I will endeavor to be corre£): in the ftatement 
which it is my duty to give; and I am fure that I fhall be fub- 
ftantiaily fo, though I cannot promife. to place the fa£);s pre- 
cifely in the order of time, in which they occurred; nor to re- 
cite the very words that were ufed by the feveral parties, in the 
courfe of the tranfaftion. 

When the Northern Rioters were brought to Philadelphia, 
in the fpring of 1 799, fome of their friends applied to Mr. In- 
gerfoli and to me, to undertake their defence. Mr. Ingerfoll 
was then attorney general of Pennfylvania; and on contidera- 
tion, I believe, declined the talk. Mr. Lewis, either before or 
after this application, was alfo requefted to aA as counfel for 
the prifoners; and upon his acquiefcence we repaired to the 
prifon, to make the neceiTary arrangements preparatory to atrial. 
Mr. Wm. Ewing had been engaged by feveral of the rioters , 
and we agreed to unite in the defence, as the fame general fa<St;s 
and law, applied to all the cafes. 

In April term 1799, ^^ ^^"^ ^^^^^ of Fries took place. It 
was condufled with great propriety throughout by the court, 
and by the profecuting officer; and the counfel of the prifon- 
er were permitted to addrefs the jury at large, on the law and 
the fa£):s; as well as to cite every authority which they 
thought proper. Fries was convidled; but on a motion made 
by Mr. Lewis and me, the verdi£l; was fet aiide, and a new trial 
awardisd. 

18 
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The fccond trial of Jrics, upon a new indi^ment (th^ firft 
having been difcontinued by Mr. Rawle) occurred in May, 
1800. ^ff. Lewis and I had again, at his requefty been affign- 
ed by the court, to defend him. On the morning fixed for die 
trial, I entered the court-room fome time after the court had 
been opened. Fries was Handing in the prifoner's bax: The jit- 
rors of the general pannel appeared to be in the jury boxes : And 
the hall was crowded with citizens. Oti my entrance, I per- 
ceived Mr. Lewis and Mr. E. Tilghman engaged eagerly in 
converfation, and the gentlemen of the bar, generally, feemed 
to be much agitated. As foon as Mr. Lewis faw me, he haf- 
tened towards me, on the outfidc of this bar^ and told me in 
effect, « that a very extraordinary l^dtdent had occurred; Aat 
Mr. Chafe, after fpeakkig in terms of^jgreat di&pprobatien of 
the defence, at the former trial, ^(Mared that the court, on 
mature confideration, had formed, and reduced to writing, an 
opinion on the law of treafon, involved in the cafe ; and that 
he (hould dire£): one copy to be delivered to the attorney of 
the diftri£t, another to the prifoner^» cotmfel, and a third [af- 
ter the opening ior the profecution] to the jury to take out 
with diem.*' 

Hete Mr. Harper rofe, and faid : — Mr» FreCdent, furclyit 
rs improper that the witnefs ihould repeat what Mr. Lewis 
told him, not in court, nor when the judge was ptefent. 

Mr. Daliasy turning to Mr. Harper, bbferved «* fir, I Imow 
the ruies of evidence, and I mean to conform to them.** Then 
turning to the Vice-Prefident, he cotttimied ^ •« If , Mr. Prcfi- 
dent, tihe counfel's patience had lafted for a minute, he worid 
have heard, that I repeated Mr. Lewis's commumcation to the 
court, and that it Was not contradt£led. What I have faid 
was neceffary to introduce that fad: ; and, furely, it is ftriAly 
within the rules of evidefice. 

Mr. Lewis and I exchanged an opinion on the imptX3))riety 
of the coiidu£l of the court ; we determined (as I thouglit 
when firft recurring to my memory for the fa£l:s and as I ftili 
think, though I wi(h not to fpeak pofitirely) to withdraw from 
the defence; and we went into the bar together. When there, 
fomething occurred, which called the attention on our part ; 
and Mr. Lewis informed the court in efiect «« that there was 
little difpute about the fa£ts in the caufe \ and that as the court 
had deliberately prejudged the law, he could not hope to 
change their opinion, nor to ferve his client ; while a fub- 
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miffion to fuch a pfoceeding would be degrading to the pro- 
feffion." It was then, I think, that I stated to die court, the 
information, which I had received from Mr. Lewis (but cer- 
tainly k was either then, or, as it has been fuggefted to me by 
a refpectable gentleman of the bar, at the opening ^f thq court 
on the next day) and I paufed, to give an opportunity for conr 
tradi^ion, or explanation. For although I had no doubt of 
Mr. Lewis's intention to deliver a correft reprefcutation of 
what had pafied, it was poffible, and 1 might myfelf have mif- 
takea th€ import of his communication. I cannot noW ftate 
all that Mr. Lewis told me ; but, I am confident, that I then 
itpeated it all to the coUrt. No remark being made, in conr 
feq^ence of the paufe, I proceeded to ftate a few comparative 
obfervations on the province and rights of the judge, and the 
province and rights of the advocate ^ and concluded with de- 
clining to a£i any longer as counfel for the prifoner. The 
court was foon afterwards adjourned. — Thefe are all the ma- 
terial Qcciurrences of the firft day, which I recoUefb y except, 
perhaps, that foon after I came into court, I heard Mr. Peters 
rem^Mrk to Mr. Chafe: << I told you what would be the confe- 
quence.. I knew they would take the ftud." 

On the next day, the court was opened. Fries was placed 
in the prifoner's bQx>. the jury attended, and the number of 
^pe^^ators were increafed. Silence being proclaimed, Mr. 
Chafe aiked^ « if the prifoner*s counfel were ready to proceed 
on the trial ^'' and Mr. Lewis and I, fucceflivdy, declared, that 
we no lotpger confidered ourfelves as the counfel of Fries. 
JMr. Pet^s then, as well a& at odier times, expreiled a great 
defire that we ihould overlook what had pailed ; he told us 
that the pa^rs delivered the daj before had been withdrawn, 
aiid that he did not care what range we took either on the 
Mw, or the fa£t. Mr. Chafe alfo faid : <^ The p^ers are with- 
drawn ; and you iinay take what courfe in the defence you 
pleaie ; but it is at the hazard of your characters." I thought 
the eii^preiBon w^s in the nature of a menace; that it was un- 
kind, improper, and unneceflary. Mr. Lewis obferved, in ef- 
fefl; ; " You have withdrawn the papers -, but can you eradi- 
cate from your own minds the opinion which you have form- 
;Cd J ox the cffeft of your declaration on the attending jurors, 
a part of whom muft try the prifoner ?*' Mr» Chafe faid : « If 
you think to embarrafs the court, you will find yourfelves mif- 
talfLcn." He tUen ^Iked Fiies, if he chofe to have other co\jj^ 
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fel afligned ? Fries anfwered, that he did not know how to 
adly but that he thought he would leave it to the court and 
the jury. On which judge Chafe exclaimed ; *< Then we will 
be your counfel; and^ by the bleffing of God, do you as much 
juRice, as thofe who were afligned to you." Mr. Lewis and 
I had vifited Fries in prifon during the preceding afternoon } 
we had told him our determination to withdraw from his de- 
fence, unlefs he and his friends wifhed us to refume it; and 
we declared it to be, in our view of the cafe, his beft chance 
to efcape, as we could entertain no hope of changing the opi-' 
nion of the court. He, finally, left the matter to us ; and, 
I think, Mr. Lewis, in my hearing, with my concurrence, ad- 
vifed him not to accept other counfel, if the court (hould oiFer 
to aflign them. The reft of the fa£^s, as ftated by Mri Lewis, 
correfpond fo precifely with my recolle£):ion, that I prefume, 
after this recognition, it is unneceflary to repeat theai. I wiih 
it, however, to be properly underftood, that on the fecond day, 
both the judges were extremely anxious to preyailon us to 
proceed in the defence ; and, as I underftood, withdrew all 
the reftriftions of the preceding day. We perfiftcd, however, 

, in our determination ; becaufe after what had happened, we 
deemed it the beft chance to fave our client's life ; and not ber 
caufe we wiflied (as has been infinuated) to bring the court 
into difgrace or odium. Fries was, accordingly, tried, and 
convi£ted without counfel. 
It is, perhaps, proper to ftate, what pafled on the firft trial 

' of Fries, as it has been much mifunderftood, or mifreprefent- 
cd. The general courfe of argument, on the faBsy was an 
endeavor to fhew that the a£ts of Fries and his companions 
amounted to nothing more than a riotoys oppofitlon to the 
direft tax ofiicers, or obftruftion of the marlhal in the exe- 
cution of procefs ; and the refcue of a particular dcfcription 
of prifoners, whom the marfiiai had arrefted. We drew to 
our aid, in this part of the difcuflion, the feAions of the penal 
law, and the fedition a£l, which provided for the punifhment 
of fuch offences, diftinft from the crime of treafon. The ge- 
neral courfe of our argument, on the law, was an endeavor 
to fliew, that the offence did not amount to an aft of levy- 
ing war againft the United States. The conftitution defines 
that to be the only treafon that can be committed ; and nei- 
ther the legiflature, nor the courts, can amplify, or alter, the 
definition. The words of the conftitution, however, require 
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a practical expofition. This expofition can only be obtained 
by a condderation of the natural, the familiar, and the rea- 
fonable import of the words themfelves, or by a reference to 
the gloflary of the Englifli decifions on the fame branch of 
treafon, expreffed in the fame terms, in the Englifli ftatute of 
Edward/^. The gloflary of the Englifli decifions ought not 
to be relied on. It is true, that fince the Englifli revolution 
of 1688, and, particularly, (ince the fliatute of William 3, 
(which firfl: gave judicial freedom to the Englifli bench) the 
judges of England have been independent, as well as wife and 
virtuous ; and implicit confidence may be repofed in their 
judgments, upon all matters originally fubmitted to their ju- 
rifdi£lion. But the Englifli judges, fince the revolution of 
1688, are bound to adminifter the law, according to the pre- 
cedents efl;abliflied by the Englifli judges, before that revolu- 
tion ; although, either in criminal, or in civil matters, if the 
queftion were res integral they would themfelves, have de- 
cided in a different way. Hence, the counfel of Fries were 
induced to cite common law authorities, and authorities un- 
der the ftatute of Edward 3, to fliew (not what the law of 
England Was or ought to be, not what the latv of the United 
States was, or ought to be, but) what had been the extrava- 
gance of dependent judges, in fetting the precedents, which 
die independent judges of England were bound to follow. 
Among other books they read Blackftone's commentaries^ 
where, in illuftration of a pofitive or imputed treafon, the com-« 
mentator cites the cafes (under the ftatute of Edward 3,) of 
one man being hung as a traitor, for fayine that his fon was 
heir to the crown, becaufe he was himfelf the owner of a ta- 
vern, with the fign of the crown ; and of another man's meet- 
ing the fame fate, becaufe he wiflied the horn of his buck> 
which had been killed by the king, in the belly of the monarch. 
Thefe were, indeed, the illuftrations of Blackftone, and not 
of Fries's counfel ; but what profeflional man need be afliamed, 
to be fuppofed capable of reibrting to the fame authorities^ 
to enforce an argument, which Blackftone had employed ! 
Though the Englifli judges were thus bound by precedents 
eftablifhed in very bad tinies of the juridical hiftory of England^ 
Friee's counfel contended that the American judges were not 
under the fame obligation 5 and that the era of our federal 
conftitution furniflied a favorable opportunity to emancipate 
Plixf^lyes from the trammels of conftru£tions given to the 
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words of our coxiftitution by corrupt and dependent couit^ 
before the Englifh revolution, Reforting^ then^ to the iiatu- 
ral| familiar) and reafoiiable> inqKnrt of the words, it was urged 
in diefcnce of Fnes» on the firft trial, that it was not a cafe of 
tr6afon,|b«t of riot,Qhftru£i:ioii of procefs, and refc^e c^ pri- 
fonQTSi that the dKcriminatlon in the ofiences, ixras marked 
bj the very diftinii nature of the a£iions ; an.d that the fedi- 
tion aA having treated the latter cafe, as a cafe of mifde- 
meaniMr, it was a legiflative cpiiftrviAion, that it was not a 
cafe of treafon. There was ftill ground enough for the cihi- 
ftitutional provifion to occupy (an atteivptby force to fubvert 
the government, to defeat the legitimate (^ration of ita prin- 
cipal departments^ to attack, or to refift, its military power, 
&c.) and, after the paffing of the fedition aA> it might bepre- 
fumedj fuch ground alone was intended to be occupied. 

Qo this eourfe of argument, we could not afcertain the opi- 
nion ^f the court, nor how far the cafe of the Weftern infur- 
re£ki(m would be deemed to apply, till the clmgft wa$ pro- 
nounced. But, after hearing the charge^ and after a new trir 
al was granted^ I confdTs the whole force ol my mind was 
bent to Ihew, on the new trialj the ftr eng diftin^ion between 
the caiRes of x 794, and thofe of 1 799 \ and that, even in Eng- 
land, there was no aujthority fince the revolution of i<S88, for 
conftruing the oiFeAce of Fries to be tr^fon, unconnected 
with the obligation of the judges^ to conform to the previous 
adjiidicatioa^. 

The Prefi(jknt. Both yon aiid Mr. Lewis have ftated, that 
the jury were prefent when the written opiiiVHis of the court 
were handed to the clerk : Could they hear what psifled on the 
occafion i 

Mr. Dallas. Undoubtedly, fir ; I do not mean, however, die 
jury who tried Fries; but the general pannel of jur^s, from 
whom Fries's jury might have been taken. 

The court rofe about 4 o'clock* 

MONDAY, February 11, 1805. 

The court was opened at 12 o'clock. 
Present^ the Managers, attended by the House of 
Represent^ives in committee of the whole: an4 
Judge Chase, attended by Jus counsel 
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Mr. Randolph otCeirved, that It was liie wifli of the Matist* 
gersdiat there (hottld be tio deparrture from the ordinary rules 
obferved in exatfiinitig wifneffes, and that immediately after 
their examination dii the part of the profecutibn, they might 
be crofs examined by the cbunfel for the accafed. 

Mr. Hat^ hoped, that tio abfolute rule woakt be adopted 
to diis effe^, as cireumftances might arife diat would juftify 
a depaerture from it. The counfel for the refpondent would 
wtthout any fpeciai nde endeavor to conform to the mode fug- 
gefted* After a few further remarks from Mr. Martin and 
Mr. Nichoifon, it was agreed to wave any fpecific motion. 
Mr. Lewis was called in; when 
Mr. Hmpr put to him the following question : 
Did you at the firft trial of ^Hes maJiie a diftin£iion between 
refiftance to a particular law, and die general law of the United 
States, or fome fpeciai laWs of a peculiar nature, and ftate 
your intention to argue that point on the fecond trial. 

Mr. Lewis. I was not able to anfwer tfie queftion the other 
day precifely. But having fince looked at my notes, I find 
that that diftinftiiOfn Was made and urged. 

EDWARD TILGHMAN Jworn. 

I was prefent at the circuit court of the United States, for 

the diftiict of Pennfylvania, held on the 2 2d day of April, 

1800. A Very fhort time aftet the opening of the court 

(whedicr the general pannel of jurors had been called over or 

not, I do not recollect) judge Chafe declared that the court 

had' maturely confidered the law arifing on the overt acts 

charged in the indictment againft John Fries ; and that they 

had reduced their opinion to writing ; he mentioned that he 

underftood diat a great deal of time had been confumed on a 

former trial, and that in order to fare time, a copy of the 

opinion of the court would be given to the attorney of the dif- 

trict ; another to the cbunfel for the prifoner, and that the 

jury fhould ha^ a third to take out with them. I took no 

notes df what pafled cither on the firft or fecond day. Fries 

was tried on the third day, and having been appointed with 

Mr. Levy, couhfel for Heany and Getman, mdicted for trea- 

fon,and ipi^ho were actually tried on the aytii or a8th, I deen^- 

ed it my duty to attend the trial of Fries, to take not^s of the 

evidence^ the arguments and the charge of the judge. I do 
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not recollect that judge Chafe faid any more 6n the firft day 
than what I have mentioned previous to his dirowing a paper 
or papers on the table round which the bar ufually fit. The 
moment the paper or papers were thrown on the table> judge 
Chafe expreffed himfelf in thefe words : <^ Neverthekfs, of 
notwithftanding this, (I cannot recollect which expreffion he 
ufed) " counfel will be iieard." The throwing of the papers 
on the table and the addrefs of the judge caufed fome degree 
of agitation at the bar ; in a fhort time after the judge ufed 
the laft expreifion, I looked round and faw Mr. Lewis walking 
from under the g^ery, towards the bar : I ftepped towards 
Mr. Lewis, and met him directly oppofite the entrance into 
the prifoner's bar* The prifoner, as well as I recollect, not 
being then in court, but being brought into court fome time 
that morning, I entered into converfation with Mr. Lewis, 
and as well as I can recollect, during that converfation, Mr. 
Dallas came into court. Mr. Dallas and Mr. Lewis had fome 
Converfation in my hearing, after which they came forward 
to the bar ; the paper, as well as I can recollect, was then 
handed by Mr. Caldwell, the clerk of the court, to Mr. Lewis. 
Mr. Lewis caft his eyes on the outfide of the paper^ and look- 
ed down> as if he was confidering what to fay. He threw the 
paper from him, as it appeared to me, without reading it, and 
the moment he threw the paper down, faid, *' my hand (hall 
never be ftained by receiving a paper containing a prejudged 
opinion, or an opinion made up without hearing counfel." I 
cannot recollect which was the expreffion, but this was the 
fubftance. I have not the leaft recollection that any thing 
pafled on .^be firft day, between the counfel for the prifoner 
and the court ', for when Mr. Lewis ufed thde expreilions, 
his face was not turned to the court, and he fpoke with a con- 
fiderable degree of warmth; the court fat in the fouth part 
of the room, and Mr. Lewis (I think) turned his face full to 
the weftward, when he ufed thefe expreflions. The paper lay 
on the table a confiderable time; after which fome gentlemen 
of the bar took it up, and I for one copied it. Whether I took 
the whole of it, and all the authorities cited, I cannot fay. The 
prifoner having been brought into court, his counfel had a 
good deal of converfation in my hearing, on the fubje£l of fup- 
porting or abandoning his defence; that converfation appears 
to me to have been accurately ftated by Mr. Lewis. and Mr. 
Dallas. I do not recolleft why the prifoner was not put on 
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Kis trial that day, but the court adjourned between th, and i 
o'clock* I went home^ and after taking a walk^ on returningi 
£ faw th^ diftria attorney on my fteps. He aflted me whether 
I would have any obje£lion to delivering up the copy which I 
had taken of the amnion of the court. I faid I had no ob^ 
jedioni and gave it to him. That paper was not read on the 
firft> or on any other day by the court, or any thing dated by 
the coutt, as the fubftance of it* On the next morning, to 
wit : the '23d, the prifoner was brought into court. The court 
afked the prifoner's counfel, if they w:ere ready to proceed to 
the triah Mr^ Lewis rofe and Httered a few words, in order 
to (hew that they did not mean to pfoceed with it^ Judge 
Chafe heri; interrupted Mr. Lewis — 'the particular expreilions 
of the judge i do not recoUefl: ; the fubftance of them was> 
that the counfel Were not to confider themfeives bound by the 
opinion which die coUrt had reduced to writing the day before ) 
that the counfel were at liberty on both fides to combat that 
opinion. Judge Chafe as well as judge Peters appeared to bd 
very anxious that the counfel (hould undertake the defence of 
the prifoner. Judge Chafe faid, the cafes at common law be- 
fore the ftatute of Edward the Third, ought not to be read W 
the court : he mentioned the cafe of a man whofe ftag the 
king had killed, and who faid he wiihed the ftag's horns was 
in the king's belly ; he alfo mentioned the man who kept a 
public houfC) with the fign of the crown, and faid he would 
make his fon heir to the crown. He faid fuch cafes as thefe 
muft not;, (hall not be cited i and I think he made ufe of thefd 
expreffioris : .** What ! cafes from Rome» Turkey and France !** 
That the counfel (hould go into the law, but muft pot cite 
cafes that were hot law. He faid that he had an opinion in 
point of law as to eifHty cafe that could be brought before 
the court, or elfe he was not (it to (it there. He (aid fome- 
thing (but the precife words t do not pretend to recolle£l) as 
to the counfel proceeding according to their confciences ; he 
faid that the gentlemen would proceed at the hazard of their 
chara£t:er, and when it appeared pretty plain, that the gentle- 
men would not proceed in defence of the prifoner, he faid you 
may think to put the court to difficulties r but if you do, you 
mifs your aim, or words in fubftance to that efftA. Judge 
Peters addrefled the counfel, and faid if an error has been 
committed, why may it not be redrefled ? The paper has been 
withdrawn — and I think both the judges concurred in es^ 

19 
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|Rt fling the fentiment that matters were to be confidered as if 
tfie paper had never been throMrn on the table. When judge- 
Peters mentioned that the paper had been withdrawn^ Mr* 
JLewis anfwered, &e paper, it is true, is withdrawn, but how 
can the court erafe from their minds an opinion formed with- 
out hearing counfeL A gpod deal more paifed which I do 
not recoUeA, having taken no notes» Mr. Dallas addreiled 
(he court, but I have no recoUeAion of what he faid. The 
eoufifel continued firm in their determination to abandon the 
prifoner : the court tookgreal pains to induce them to a£): as 
counfel for the prifoner, and before Fries was remanded to 
jail, expreflTed their hope that the counfel would think bettev 
of it, and appear in his defence. I recoiled nothing more of 
what happened on the fecond day. Should any queftions be 
put to me, they may awaken a recollection, of what does not 
now occur to meir 

On the third day when the prifoner was brought t^ the bar, 
he was aflsed whether he had any counfel (I think on the fe- 
cond day, the court had mentioned to him that he might have 
other counfel) he faid no, he would depend on the court to be 
his counfel.^ Jftdge Chafe faid, the court will be your counfel, 
and by the bleiliing of God, willferve you as effediually as your 
counfel could have done* The trial proceeded, and after the 
teftimony was given and a ihort ftatement of the cafe made by 
the diftriC): attorney, the judge charged the jury ; he told them 
they were judges of the law as well as the fad:. He ftated to 
them that cafes determined in England, before their revolution, 
fhould not be received by the court. I have my notes of the 
charge; he ftated the law very much in the manner as it was 
ftated by judge Paterfon in the trial of Mitchell for whom I was 
counfel. I cannot undertake to recoiled); any thing further 
than I have already ftated. 

Mr. Randolph. I underftood you to have ftated that the 
written paper thrown or handed down by judge Chafe on the 
table produced a confideralie cfegree of agitation at the bar. 
From what do you conceive that agitation arofe? 

Mr. Harper faid he would take the opinion of the court, at 
ibme ftage of the bufinefs, as to what was proper teftimony. 
On Saturday there had been opinion and argument interwoven 
in the teftimony given. He paid great deference to the opi- 
nion of the witnefs, but he fubmitted it to the decifipni of the 
court whether it was proper to re<}uire it. 
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The Prudent. Thjc gentleman may vary the queftion, fe 
:as ^o attain his obje£h by enquiring as to the fa£):s that took 
plac^. 

Mr. Randolph then faid, I aik, with the permiflion of the 
court, whether in the courfe of your praftice, which I under- 
hand to have been long and extenfive^ you have ever witnefl^ 
cd a fimilar proceeding, 

Mr. Key. I fhaM obje£): to that queftion. I. pray the opi- 
nion of the cour% whether, in order to abric^e time — ■• — 

The Prefident deiired that the queftion might be in the firft 
inftance reduced to writing. 

It was accordingly reduced to writing as follows: 

Queftion ift. You fay that when the written opinion of the 
court was thrown on the table, it ^produced. confideraUe agita- 
tion among the gentlemen of the bar. What did you conceive 
to be the caufe of that ^ttation ? — 'which being read by the 
iecretary, 

Mr. Bayard movcd^ that the Senate fhould withdraw^-thc 
motion was loft on a diviiion. 

The queftion was then taken on receiving the propofed ques- 
tion, and pafled in the negative by an unanimous vote. 

Mr. Randdph then fubmitted in writing, 

Queftion 2d. In the courfe of your piaftiee,whidh isiin- 
•derftood to have been long and extenfive, did you ever witnef^ 
a fimilar proceeding on the part.of thexourt? 

To the putting of this queftion, Mr- Martin withdrew the 
objeftion 'which had previoufty b^en made. 

Mr. ^ilghman anfwered. I have been in the pra£Hce of the 
law for thirty-one years, and haye;no recolle£tion of a fimilar 
proceeding. 

Mr. Randolph. When lyfr. Ghafe, after throwing or hand- 
ing down the papers, went on .to fay that.counfel would be 
heard, did he gp on to iay, or not, that.cojinfel, when heard, 
muft addrefs themfelves to ^the court and not to the jury. 

Mr. Tilghman. I am confidenl: '^hat at that time he faid 
nothing of the fort, nor do J recdlcft that he faid any fuch 
thing at any other time. If he did it efcaped my recoUeftion, 
which is very ftrong, as to what was faid by jtkc judge when 
he threw dowp the paper or papers. 

. Mr. Harper, Tou have faid that you are perfeftly clca|^ 
that when the paper wa? delivered or thrown down, the court 
vdid not fay the counfel muft addrefs themfelves to the 1:0^^ 
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and not to the jury» and I underftand you alfo to fay that you 
have no recollection that they faid any fuch thing at any otli&r 
time. 

Mr, Tilghman. I have no recolleAion that they did. 

Mr. Harper^ Have you any irecolledlion that the court tt 
that time prevented the counfel from proceeding? 

Mr. Tilghman. I have not. 

Mr. Harper, Did the court forbid them during the proceed- 
ings, or on the trial, to cite cafes? 

Mr. Tilghman. There were no counfel at the trial. 

Mr. Harper. Did judge Chafe at any time fay that they 
would prohibit their reading the a6ks of Congtefs to the jury ? 

Mr. TUghman. I do not recolle£k that he did. 

Mr. Harper. Was. any thing faid about the fedition law, 
and the aft- 

Mr. Tilghman. I dp not recoUeft that there was. 

Mr. Harper. Did judge Chafe exprefs any difapprobation 
of the conduft of the circuit court on a former trial in fuffer- 
ing thofe afts to be read ? 

Mr. Tilghman. I do not recoUeft that he did. 

Mr. Hopkinfon. I think you have ftated that you attended 
the trial of John Fries throughout ? 

Mr. Tilghman. I did. 

Mr. H^infon. Did ypu fee any difpofition, or aft, or con- 
duft of the court calculated to opprefs the prifoner ? 

Mr. Nicholfon objected ta this queftion being put, and Mr. 
Hopkinfon faid, that to avoid all difficulty, he would wave it. 

Mr. Martin. Has it been the ufual praftice in the courts of 
Fennfylvania for the judges to^ declare to the jury what is the 
law in criminal cafes ? 

Mr. Tilghman. They always in th^ir charge to the jury ftate 
the law and the evidence, and apply the law to the evidence. 

To an interrogatory offered by Mr. Martin, 

Mr. Tilghman anfwered. The ceurt generally hear the 
counfel at large on the law, and they are permitted to addrefs 
the jury on the law and the fadt ; after which the counfel for 
the ftate concludes \ the court then ftates the evidence to the 
jury, and t^eir opinion of the law, but leaves the decifion of 
both law and faft to the }ury. 

« To another interrogatory of Mr. Martin as to the praftice 
of the courts, Mr. Tilghman replied, that counfel generally 
(s^e that courfe which they confider beft calculated to bc^ 
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iieiit their clients. In capital cafes^ he did not recolk£l the court 
(lopping gentlemen of character in any courfe they thought fit 
f to adopt. 

Mr. Nichol/on. In your praftice in Pennfylvania, or Dela* 
ware, where I undcrftand you have prafticed, did you ever 
hear the court undertake to inform the jury of their opinion of 
; the law before the prifoner's counfel had been heard. 
Mr. Tiighman. I do not rccoUeft I ever did. 
In anfwer to a queftion, 

Mr. Tilghman faid, in the charge to the jury, the contents of 
the paper containing the opinion of the court, and which had 
been withdrawn, were never alluded to; nor in the leaft al- 
, luded to when it was thrown down or delivered. 

Mr. Niciolfon. You have ftated that the opinion was not 
read to the jury. I afk whether when this paper was laid on 
I the table the jury was fworn ? 

Mr; Tilghman* No. They were not fwbm till the next day 
but cme. 
I Mr. Nicholfon. Were the general pannel then in court? 
Mr. Tilghman. According to my recoUeftion the general 
pannel attended with great pun£luality. I this morning looked 
^ over my notes and I took down thofe that were challenged by 
Fries, and thofe that tried him, in order to ailift me in making 
my challenge in the cafe of Heany and Getman. But I do not 
know that I then faw the face of any of them. It is proper 
to ftate that the common jury as foon as the court is opened 
generally walk forward into the jury box, which holds only 
eleven, a chair being placed for the twelfth — ^The other jurors 
take their feats behind thofe in another box, or remain in the 
hall of the court. 

Mr. tiicholfon. The judge declared that the counfel for the 
prifbner might proceed at the hazard of their characters ? 
Mr. Tillman. I think thofe were the words he ufed. 
Mr. Kicholfon. Were the general pannel, at this time, in a 
fituation to hear what was faid ? 
Mr. ^iighman. Certainly, (ir, this was on the fecond day. 
Mr. Randolph. Before the written opinion was handed 
l&wii/ did not Mr. Chafe or the court declare that the quef-* 
Ition of law had been fettled in the cafe of Vigol and Mitchell ? 
V Mr. "Tilghman. On the trial of Fries they did cite this cafe 
pnd rely upon it. If the court will indulge me I can turn to 
lily notes* Jud^ Cha£e ftatbd the opinion of the court in his 



150 

<^arge to the jury to be the fame as in the crfe of Vigol anA 
MitcheU. 

Mr. Randolph, Did he fay that the opinion in the cafe of 
Vigol and Mitchell was the opinion contained in that paper ? 

Mr. fTilghman, I do not remember. Many things might 
have happened, of which I have no recolle£tioa as I did not 
take notes at the time. 

Mr. CampbeiL How many of thofe papers were thrown 
ilown or given to the clerk ? 

Mr. Tiighman. I cannot fay with perfeft certainty. But I 
flated before that one was handed to the attorney of the dif- 
tria, another to the counfel for the prifoner, and the third 
to the jury to take out with them. 

Mr. CampbeiL Was there fufficient time before the papers 
•were withdrawn, for the jurors or oth^ perfons lo have read 
them? 

Mr. Tiighman* 1 ftated before that Ae court Tofe T>etween 
twelve and one o'clock. The jury were not in a fituation to 
have accefs*to the bar table. After the paper lay for fomc 
time, feveral of the bar employed themfelves in copying it. 
I have no recoUeflion that any one of the papers were hand- 
fid into the jury box. 

Pr£/fdent, At what hour were they withdrawn ? 

Mr. Tiighman. 1 think on the fame day, between one and 
^wo o'clock, that the diilridl attorney called on me. I am 
j>retty certain: that the papers thrown down were not taken 
away, but remained in the hands of the court. 

Mr. CampbeiL Can you fay how many. copies were.takeni 

Mr. Tiighman, Not precifely. I took one, and Mr. Tho- 
mas Rofs another. I believe we copied them at the fame time. 
But I do not know of my own knowledge that any other per- 
fon tranfcribed them. Now I recollefl:, I think I faw one or 
two others alfo taking copies. 

Mr. CampbeiL Do you know whether all thofe taken werp 
withdrawn ? 

'Mr. Tiighman. I do not* I only know that mine was wkl^ 
drawn. 

Mr. Nicholfon. Did you hear the fubje£): fpoken of gene- 
rally that day ? 

Mr. Tiighman, Thofe who copied the paper fpokc on .the 
fubjeft to each other. 

Mr. Nicholfon. I afe whether it was^a fubjeft of gjenend 
<£Oaverfation ? 
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Mr. TU^hman* Very much fo among the gentlemen of the 
bar. 

Mr. Nicholfon. You have faid that it is a ufual thing in 
the courts of Pennfylvania for the judge to charge the jury 
after the counfel on both (ides have fpoken. Do you recoil- 
\t(k to have feen a court reduce their charge to writings and 
give it to the jury ? 

Mr. Tilgbman* Never* 

Wm. S. mUDLEJivorn. 

Mr- Randolph, Were you prefent at the trial of John Fries I 

Anpwer. 1 was. 

Mr. Randolph. Were you prefent when the written opi- 
nion of the court was handed down ? 

A, From the length of time which has paflpd I have not 
a very diftiniS): recoUedien of the circumftances that occurred.. 

Mr. Randolph, Did you take a copy of that opinion^ and 
was that copy the whole or a part of it r 

A. I did take a copy in part ^ I took the fubftance in re- 
gard to the point of treafon^ but I believe I did not copy the 
whole. 

Mr. Randolph, Were there other copies taken I 

A, I know of one taken by Mr. Rawle. 

Mr* Randolph, Was any application ever made to you to 
dcliyer up the copy in order to deftroy it I 

A. Never. 

Mr. Randolph, Did you communicate to any perfons the 
iiibilance of the copy ? 

A* Never> until during the laft fefTion of Congrefs, in 
converfation with Mr. Dallas, I mentioned my being poiTefTed 
of iti and he cxprefiing a defire to fe^ it, I ftepped over to my 
office and brought it. 

Mr. Randolph, Although you did not take a copy of it ver- 
latim^ did you take the fubftance of it ? 

A. I did. 

Mr. Randolph, Would you know that copy ? 

jl„ \ fubfcribed my name to it. 

Mr. Randolph,' Is that the paper ? (ihewing him a paper.) 

A. Yes, it is. 

iMr» Ratidolph, Did you hear much converfation about the 
paper at that time i 
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A. I have no diftittft recolkflion ; 1 attended the trial of 
Fries and others for treafon, but I do not recollefl: any con- 
Tcrfation about it. 

Mr. Randolph, Can you tell whether the contents became 
known to any of the jurors ? 

A. I cannot* 

Mr. Harper. I obferve the paper contains notes and re- 
ferences to authorities ; were they taken from the paper hand- 
ed down by the court, or were they made by yourfelf ? 

A. I cannot fay as to thofe at the bottom y thofe at the 
end were all my own. 

Mr. Marth, Do you knoAV whether the judges or the 
diftrict attorney knew you had a copy i 

^. I do not. 

WM. RAWLE affirmed. 

The cirpuit court of the United States fat in Philadel- 
phia in April, 1 800. As the former proceedmgs in relation 
to the prnohers indicted for treafon were confidttred at an 
end, except from the intervention of an act of Congrefs, it 
appeared to me mod regular to quaih all the previous pro* 
cecdings. 1 made a motion to this effect, which Was granted* 
On the fame day the court charged the grand jury^ and I fent 
to them bills againft John Fries, and other perforis charged 
with treafon and other offences. The bill againft John Fries 
was returned on the i6th a true bill, and he was immediately 
brought up, arraigned and pleaded not guilty. Meflrs. Lewis 
and Dallas appeared as counfel for Fries. Copies of the in- 
dictment, and lifts of the jurors and vfitnefTes were furnifhed 
to Fries as directed by law. The bringing on the trial was 
poftponed on account of the abfence of George Mitchel, whom 
I deemed to be a material witnefs. According to my beft re* 
collection it was not intended that John Fries fhould be trie4 
on the 22d, the firft day alluded.to. I cannot fay that John 
Fries was then at the bar. That circumftance do^s not ap- 
pear on the minutes of the clerk of the court. It was cer- 
tainly not my intention that he fliould have been brought up, 
but he may pofhbly have been brought through miftake. 
Shortly after the court met, judge Chafe obferved, that as 
much time had been loft on the former trial or trials, tjie court 
had determined to exprefs their opinion in writing, on tf^ 
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jpoiiit of law, that diey might not be mifunderftood \ that they 
had therefore committed that opinion to writing, and that the 
clerk had made copies of it, one of which (hould be given to 
the diftrict attorney, one to the counfel for the prifoner ; and 
one the jury.fliould take out with them : as thefe words were 
pronounced^ fevertl papers, I think three, were handed down 
or thrown down, as it were ; my back was to the cgurt, and 
Whether this was done by judge Chafe or the clerk, I know not. 
I immediately took up the one intended for me and began to 
read it, but cafting my eyes to the oppofite fide of the tabk, I 
faw Mr. Lewis with another copy before him, looking at it, 
apparently with great indignation, and then throwing it on 
the table. I am pretty clear that nothing paifed between the 
court and the counfel in the courfe of that mornings I obferved 
much agitation among the gentlemen of the bar, who were 
converting with each other with apparent warmth; but having 
at that time, a very great burthen of criminal profecutions on 
me^ my attention was much engaged, and I did not hear dif- 
tin£Uy what was fai4, nor did I know, until the court rofe, that 
there was a probability of the counfel for John Fries declining 
to aft. I think that twenty-oiie pcrfons were that day brought 
before the court charged with feditious combinations, and who 
fubmitted to the court. The court rofe pretty early In the 
morning, and intimated that I (hould not call any witncfles in 
relation to the fubmiffions until the trials for treafon were over. 
When the court rofe I learnt from feveral gentlemen, that Mr. 
Lewis and Mr. Dallas were difgufted with the conduft of the 
court, and meant to decline afting as counfel for Fries, and I 
have an indiftinft recoUedion that I heard fomething of this 
kind drop from Mr. Dallas himfelf. I went home^ and had 
been there but a few minutes, when judge Chafe and judge 
Peters came in. We went into another room, and judge Peters 
began by exprefling a good deal of uneafinefs, from an appre- 
henfion diat the gentlemen affigned as counfel for John Fries 
would not go on. Judge Chafe faid he could not fuppofe that 
that would be the confequence. I fuppofted the idea which 
judge Peters had expreffedj I told him the gentlemen of the 
Philadelphia bar were men of much independence and char- 
after, and that unlefs thofe papers were withdrawn, and the bu- 
finefg condufted as ufual at our bar, they probably would dcfift 
from condufting the defence. My recoUeftion at this diftance 
rf time cannot be very diftinft, but I am pretty well fatisfed 
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that judge Chafe exptefled bis regret that the condud of ths- 
court (hould be fo taken, and faid, that he did not mean, that 
any thing which he had done ihould preclude the counfel from 
making a defence in the ufual manner. Judge Peters aiked if 
I would confent to go out, and undertake to recover the papers* 
I faid I had no objefkion, and both the jvdge^^ concurred in 
requefting me to do fo. I recolle^ed feeing Mr. Edward Tilgh- 
man and Mr. Thomas Rofs engaged m making copies — I did 
not recoiled^ to have feen any others fo engaged. I went to 
their houfes and afked for the copies, which were readily given, 
and took them to Mr. Caldwell, ckrk of the court. I aflLed 
him if he had noticed any others to have been taken? He faid, 
he thought a copy had been taken by Mr. William Meredith. 
I defired him to go to him and endeavor to recall it. I did not 
know that Mr. Biddle» who was then a ftudent in my office, 
had taken a copy in part, or I fhould have defired him to give 
it up. From fome circumftances which I do not recolle£i> I 
find that I did not hand my own copy to Mr. Caldwell. I now 
have it in my pofiefiion. The paper was not read, I think, by 
any but thofe who tranfcribed it^ and I entertained an anxious 
hope, after what had taken place, that the gentlemen would 
proceed with the defence of the prifoner. I ihall now take the 
liberty of referring to ibme original notes made by me at the 
time — from which I can (late what paffed the following morn- 
ing. So far as they go, I believe them accurate, though they 
may not enable me to relate all that was faid. On the 23d 
April, John Fries wa& brought and put to the bar, MeiTrs. 
Lewis and Dallas attending. The court aiked if we were 
ready to proceed. Mr. Lewis rofe and faid, if employed by 
the prifoner, I fhould think myfelf bound to proceed, but 
being affigned — ^he was here interrupted by judge Chafe, who 
faid, " you are not bound by the opinion delivered yeflerday, 
you may contefl it on both fides." Mr. Lewis anfwered, I 
underftood that the court had made up their minds, and as 
the prifoner's counfel have a right to make a full defence, 
and addrefs the jury both on the law and the fad:, it would 
place me in too d^rading a fituation, and therefore I will not 
proceed. Judge Chafe anfwered with apparent impatience — 
•* You are at liberty to proceed as you think proper, and ad- 
drefs the jury and lay down the law as you think proper.'* 
Mr. Lewis anfwered with confiderable emphafis, I will never 
addreifithe court ia a criminal cafe on a queflion of law. He 
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^en took a pretty extenfive view on the propriety of going 
into cafes decided before the revolution, and faid, if he was 
precluded from fhewing that the judges fince the revolution 
in England had confidered themfelves bound by the decifions 
before the revolution, which ought not ^ be the doctrine in 
this country, he muft decline a&ing as counfel for the pri- 
Ibner. Judge Chafe anfwered, fir, you muft do aa you pleafe. 
Mr. Dallas then addreiled the court He contended that the 
Tights of advocates "had been encroached uponisy the proceed- 
ings of the day before. He went into a general view of the 
ground taken by Mr. Lewis, and concluded with his deter- 
mination not to proceed as counfel fear John Fries. 

Judge Chafe then obferved — no opinion, has-been given as 
to fa£^s in this cafe. J would not let the witneiTes be examin- 
ed in the combination cafes becaufe I would not let the jury 
hear them before the trial of Fries came on. As to the law I 
knew that the trial before had taken nine days — that many 
•common law cafes were cited, fuch as wifhing a flag's horns 
in the king's belly, and that of a man's faying he would make 
his fon heir to the crown; fuch cafes ought not, fhall not go 
to the jury. No cafe can come before me on which I have 
not a decided opinion as to the law, otherwife I fhould not 
be fit to prefide here. I have always condufled myfelf with 
candor^ and I meant, gentlemen, to fave you trouble. It is 
not refpeftful, nor is it the duty of counfel, to fay they have 
a right to offer any thing they, pleafe. What ! deciiions in 
Rome, France, Turkey ? No lawyer wSl fay that common law 
cafes are law under the ftatute of Edward the Thixd, nor juf- 
tify thofe judges who overfecthe ftatute of Williamj and over- 
rule the neceffity of having two witneffes to one overt ail, 
and admit hearfay teftimony to prove ntatters of faA. It is the 
duty of counfel to lay down the law, but not to read, cafes 
that are not law. Having thus explained the .meaning of the 
court, you will ftand . acquitted or condemned to your own 
confciences, as you think proper to ad. Rut, gentlemen, do 
as you pleafe. The courfe wiU be, the difl:ri£): attorney will 
open the law, flate his cafe^ and produce his witneffes. You 
are at liberty to controvert the law as to the matter, but the 
manner muft be regulated by the court. Judge Peters faid 
you are to confider every thing done yefterday as withdrawn. 
Mr. Lewis replied, true, fir, the papers are withdrawn, but 
ihe fenttments ftill remain, I fhall aot therefore ad. 
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Mr. Dallas cxpreffcd the fame determination, which. I did ^ 

not take down. 

A paufe, for a few moments, took place, when judge Chafe 
faid, you cannot pwt the court into a difficulty, by this can- 
dttft, gentlemen ; you do not know me if you think fo ; and 
defiring the perfons between him and the prifoncr to ftand 
afide, and addreffing himfelf to John Fries, he afked, are you 
defirous of having other counfcl affigned you, or will you go 
on to trial without ? John Fries, after a paufe, faid he did not 
know what to do; he would leave it to the court. Under 
thefe ctrcumftances I felt a repugnance to go on with the tri- 
al, not wifting to ad in a cafe fo extremely Angular. I there*, 
fore moved to poftpcme the trial to the next day y the court 
readily concurred, and Fries was remanded to jail. 

On tlie 24lh, Fries was brought to the bar again. Judge 
Chafe aikcd him if he had any counfel. He told the court ti»t 
he relied on them as his counfel, and he expreffed himfelf 
with a degree of firmnefs and compofure that convinced me 
that his decifion was formed on mature refleAion. Then, 
judge Chafe anfwered, by the blefiiAg of God we will be you? 
counfel, and do you as much juftice as thofe affigned you. 

The jury were then called over, and the court took pains to 
inform Fries of his^ right to challenge 35 without caufe^ atid 
as many others as he could ihew caufe againft. In every in- 
dance theyappeared extremely anxious that he (hould defend 
himfelf. There were one or tviro friends near him, I believe, 
to afliil him in his challenges. After the jurors had been fe- 
verally pafTed by him, and before they were fworn, the court 
dire£ied that they fhould feverally be afked whether they had 
delivered an opinion on the fubjefl. The firft juror faid he 
had not, and was fworn ; the fecond faid he had ; he was then 
fworn to make true anfwcrs ; and be declared that he had in 
a converlation f»id that thefe men ought to be puniflied; the 
court dirc£ked this perfon to be fet afide, and he was not 
fworn on the trial. 

The court afterwards direAed the queftton to be fomewhat 
altered. — «' Have you formed (^r-defivered an opinion^ &c. ?'* 
Before this queftion was put to more than three perfons, it 
wafi again altered, and put in thefe words: « Have you form* 
ed and delivered an opinion ?'* Three, including the one al- 
ready mentioned, anfwered affirmatively, and were fct afide, 
Th^prifoner chatleuged, without caufe, thirty-foixr of tk« 
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pbinel. TiRfeWe jurors Mrere then fwom, and I opaied die 
cafe in z very brief manner, laid down the kwi and adduced 
the teftimony. The trial lafted till the aftemooni and till the 
next day ; the court retired twice for refreihmenc and repofe. 
John Fries called no witnefles. But at the end of* the eta- 
mination of each witnefs called on the part of the profccutiony 
judge Qiafe reminded him that be had a right to put any quef- 
tion to the witnefs that he thought proper, and told him to be 
cautious not to put any queftion the anfwer to whicli might 
injure him. When the evidence on the part of the profecu- 
don had dofed, John Fries exprefledhis determination to call 
. none on his part. I then addrefled the jury in as brief a man- 
ner as I couldj confident with the duty I had to perform, for 
I feverely felt the unpleaiantnefs of the fituation in which I 
ftood, aAing againft a man tried on a capital charge wtthent 
profefBonal affiftance. The court then charged the jmy, who 
retired, and in about half an hour returned with a yerdiA of 
gttiky. Thefe are all the general h.(\s I recolIe£^ in rehtiim 
to the trial. 

Mr. RamJUph. Did you on the firft day» the 22d of April, 
hear Mr. Lewis exprefs in court any fenttments in regard ta 
the paper which you fay he viewed with fuck indignation i 

Mr. Raw/e, I have no recolleAion of hearing Mr. Lewis 
bf one word on that day. 

Mr. RarMpb. You ftated that on the next day, Mr. Levris, 
when told by the court to proceed as he thought proper, an^ 
fwcred that ne never would addrefs the court in a criminal cafe 
on a point of law, and urged the propriety of citing cafes be- 
fore the revolution, to ihew that the Englifli judges fince the 
icvolntion thought themfdves bound by cafes before the revo* 
lution, which ought not to be the law in this country, and that 
tf he was not permitted to do this, he would be obliged to 
abouidon the ddfence? 

Mr. RawU. Yes Cr. 

Mr. Ramdolphn Did you. hear any opinion given by the court, 
which warranted Mr* Lewis in the opinion that he was pre« 
eluded from citing fuch cafes ? 

Mr. Rawie. On the 23d I did underftand the court to fay 
that fuch cafes (hould not be cited, becaufe they tended to mif- 
kad the jury. But at no time did I hear the court fay that coun- 
{el were precluded from addreiTmg the jury on the law, but it 
was faid that as to the authorities cited, it muft be determined 
bj the courtj whether they were admiffible or not* 



158 

Mt. Randolph. You ftated that both the judges after m 
adjournment came to your houfe. Was your hoUfc their place 
cf abode? 

Mr. Rawle. No fir. 

Mr. Randolph. At what hour did they call ? 

Mr. Rawle. About ten o'clock. 

Mr. Randolph. And that judge Peters exprefled an aprchen- 
^on that Meflrs. Lewis and Dallas would not go on ? 

Mr. Ratvk. Yes fir. 

Mr. Randolph. On what grounds did he exprefs this appre- 
henfion? 

Mr. Rawle^ I do not know. 

Mr. Randolph. Have you any recolleftion of any grounds 
for fuch an apprehenfion, except diat which arofe frOm the 
general character of the bar. 

Mr. Rawle. I have already ftated that I underftood theic 
was a meafure of that kind in contemplation. I have a faint 
Tecolle£bion of having heard fomething of that kind fall from 
Mr. Dallas. 

Mr. Randolph. Did you exprefs to the jiidges that your opi- 
liion was drawn from any other fource than your general know- 
ledge of the bar? 

Mr. Rawle, 1 4o not recollefl; that I did. 

Mr. Randolph. Mr. Chafe exprefled his regret, and faid he 
<Jid not mean to preclude the counfel from proceeding iu the 
trial in the ufual manner. Was the courfe purfued in the cafe' 
of Fries in the ufual manner? 

Mr. Rawle. I never faw a fimilar circuidilance take place! 
at our bar during the whole courfe of my life. 

Mr. Randolph. Is it ufual for the court to give a gencrd 
i!rpinion on the law before counfel are heard ? i 

Mr. Rawle. Never, except on their general charge to thd 
grand jury. They fometimes enquire of the gentlemen wM 
profecute, what are the offences likely to be prefented, in ordei! 
to inform the grand jury what it is their duty to do, and tfl 
make their charge more pointed. 

Mr. Randolph. Did you ever hear of its being done in 
particular cafe before' the court? 

Mr. Rawle. Not that I recoUeft. 

Mr. Randolph. Do you know whether much converfatiJ 
took place at the b^r on this novel opinion thrown down 
the tablei 
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Mr. Rawle. I itated before that I had a great burthen of 
criminal cafes to manage; as I was fituated it was not in my 
power to keep up the ufiial colloquial intercourfe, and I can- 
not recolle£i any converfation until that which I have mention- 
ed. 

Mr. "Randolph. Do you fuppofe that the aft of delivering 
the opinion ih writing was fo public as to attradi: the notice of 
the jurymen that were attending? 

Mr. Rawle. From the number of the jurymen, and from 
the conftruftion of the court room, I think that a confiderable 
proportion muft have paid attention to the tranfaftion. 

Mr. Randolph. If you heard Mr. Lewis u£e no language on 
the opinipn of the court, whence dd you infer his indignation B 
Mr. Rawle, From his countenance, and the manner of 
his throwing down the paper ? 

Mr. Randolph. Was it fuch as to attraft the attention of 
thofe in court ? 

Mr. Raivle, If they faw him, they muft have been ftruck 
with the manner in which he expreifed his indignation. It 
was very ftrong. 

Mr. Randolph. Did you hear Mr. Chafe fay, that if the 
prifoner's counfel had any objeftion as to the law, as laid 
Jown by the court, they muit addrefs the court and not the 
ury ? 

Mr. Rawle. I have no recoUeftion of hearing fuch an ex- 
treffion fall from judge Chafe at any time. 

Mr. Nicholfon. You ftated much of your teftimony from 
our notes. I would aik, (ir, were thofe notes taken at the 
bie, and in the order they ftand arranged ? 
Mr. Ranvle. Precifely fo, fir. I made my notes in court. 
Mr. Nicholfon. What was there in the conduft of judge 
Ibafe that induced the counfel to infer that they would be 
recluded from citing the ftatutes of the United States which 
ive been referred to ? 

Mr. Ra^ivle. I cannot fay from what circumftance, unlefs 
bm a recolleftion of the ftrenuous oppofition made on a 

Ener trial on the part of the profecution to the courfe then 
pted. 
Mr. Nicholfon. Judge Chafe alfo declared : << No cafe can 
pne before us on which I have not an opinion as to th^ law^ 
^erwife I ihould not be fit to prefide here." Was there any 
iBg which took place prior to this oi;i which Mr. Lewis 
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founded the opniion that he would be compelled to adSxefs 
die court and not die jury i 

Mr. Rawle, It appeared to me that it arofe altogether from 
mifapprehenfion. Nothing fell from the court in my |iearing, 
either in public, or in private, which tended to control tne 
f ounfel from fpeaking, or to withdraw the confideration of 
die law from the jury. There appeared to be much mifap- 
preheiifion ; and I obferved that the court did not fet him 
right as explicitly ^s might have prevented part of this nilf- 
apprehenfion. 

Mr. Randolph. I think you faid that you entertained at the 
dme of your conference with the judges, an anxious hope that 
the gendemen would be Induced to proceed. If there i» 
no impropriety in the queilion, I wi(h to know the caCife of 
the great anxiety you felt on that fubje£b^ which induced you 
to become the agent of calling in the papers containing the 
opinion of the court ? 

Mr. RaivU, My reafons arofe from an anticipation of thofc 
unpleafant fenfations^ which I would never Wifh my greateft 
enemy to feel, that of conducting a trial, in a capital czky 
and Handing alone againft a man without counf^l. It ie eafj 
to conceive that my hopes may have been anxious that I 
might not be placed in fuch a painful fituation. 

Mr. Nicholfon. I will alk you whether you took notes ol 
what pafled on the firit day I 

Mr. Rawle, I did not. 

Mr. Harper. Inform the court whether judge Chafe did 
at any time during the proceedings fay that he would reftrifil 
the counfel of Fries from citing any ftatutes of the Unitd 
States to the jury, and efpecialily ^e fedttion law ? 

Mr. Rawle. I do not leColleA that he did* 

Mr. Harper. Did he fay that he difaipproved of the cod 
du£l of the fofmer circuit court in permitting the ftatutes^ 
Congrefs to be read ? | 

Mr. Rawle, He did not. I never heard any fuchexpie 
fion from judge Chafe in relation to the ftatutes. 

Mr. Harper. Have you dif paper in ypur pofieflion wUl| 
was thrown down on the table ? 

Mr. Rawle. 1 have it in my pocket* 

Mr. Harper. Will you pleafe to produce it ? 

Mr. Rawle. This is it, (handing it to Mr. Harper,) 

Mr. Harper. Do you know in yrbofe hand wntingit isl 
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Mr. R^a^U. In that of the affiftant clerk of die court--^ 
Mr. BoncL 

Mr. Efarper. We will offer this paper in evidence. 

Ifix. Harper then read the paper as follows, being ex^iibit 
No. 2. 

" The prifoner, John Fries, ftands indited for levying 
war qgainft the United States. 

*< This conftitutional definition of treafon is a queftion of law. 
Every pyoppfition in any ftatute (whether more or leCs diftind ; 
whether eafy or difficult to comprehend) is always a queftion 
of law, 

«* Wb^f Js the true meaning and true import of the ftatute, 
apd whedier the cafe ftated comes within the ftatute, is a 
qi^eftitin of (aw and npt otfaSf. The queftion in an indi£t- 
ment for levfing war againft (or adhering to the enemies of) 
die United otates, is " whether the fo^i ftated, do or do not 
amount to levying war J* 

« It i$ ih^ duty of the court in this, and in all criminal 
cafe^, to ftate to the jury, their opinion of the law ariiing. on 
the fa£l^ j but the jury are to decide on the prefent, and in 
all criminal cafes, both the law and thefaSs^ on their confider?- 
ation of th/e ^^^/j? cafe. 

<< 7he CQUjt heard ^he indi£tment read on the arraienmetiC 
of the priipiier, foijtie d^ys paft, and juft now on his trial, 
and they atjtepded to th^e overt aBs ftated in the indictment. 

<^ It 1^ th^ pi^nion of the court that any infurreflion or 
rifing ^f a^y body of people, within the United States, to at- 
tain pr effe£t, by force or violence^ any objeft of a great public 
nature, or of public and general (or national) concern, is a 
levying war aeaipft the Unite4 States, within the contempla- 
tion and conftruflion of the conftltution of the United States. 

« Ont this general ppiitipn, the court are of opinion, that 
ajiy fttchija^Cui^e£kipn or rifing tp refift or to prevent by force 
or violicnce, the .execution of any ftatute of the United States, 
for levyiiQg or coUe^ting taxes, duties, impofts or excifes ; or 
for calling forth the mUitia to execvte the laws of the union, 
or for any odier purpofe (under any pretence, as that the fta- 
tute was unequal, burthenfome, oppreflive, or unconftituti- 
pixal) is a levying war againft the United States, within the 
c^ftitution. 

<« The reafoQ for this opinion is, that an, infurreftion to 
refift or prevent by force the executiq^ of any ftatute, has a 
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direfl tendency to diflblve all the bonds of foctety, to deftroy 
all order, and all laws, and alfo all fecurity for the lives, li- 
berties, and property of the citizens of the United States. 

•'< The court are of opinion that military weapons (as guns, 
and fwotds, mentioned in the indictment) are not necefiary 
to make fuch infurreftion or rifing amount to levying war, 
becaufe numbers may fupply the want of military weapons; 
and other Inftruments may efieft the intended mifchief. The 
legal guilt of levying war may be incurred without the ufe of 
military weapons or military array. 

*< The court are of opinion that the aiTembling bodies of 
men, armed and arrayed in a warlike manner, for purpofes 
only of a private nature, is not treafon ; although the judges 
and peace officers ihould be infulted, or refifted ; or even great 
outrage committed to the perfons and property of our citi- 
zens. 

«* The true criterion to determine whether afts committed 
are a treafon or a lefs offence (as a riot) is the quo animo the 
people did aflemble. When the intention is univerfal or .ge- 
i\eral^ as to effect fome object of a general public nature, it 
will be treafon, and cannot be confidered, conftrued, or re- 
duced to a riot. The commiffion of any number of felonies, 
riots, or other mifdemeanors, cannot alter their nature, fo ^s 
to make them amount to treafon % and on the other hand, if 
the intention and a£ts combined amount to treafon, they can- 
not be funk down to a felony or riot. The intention with 
which any a£ls (as felonies^ the deftru£tion of houfes, or the 
like) are done, will (hew to what clafs of crimes the cafe be- 
longs. 

«< The court are of opinion that if a body of people confpirc 
and meditate an infurre^ion, to refift or oppofe the execu- 
tion of any ftatute of the United States by force, that they 
are only guilty of a high mifdemeanor; but if they proceed 
to carry fuch intention into execution by force, that they are 
guilty of the treafon of levying i/var, and the quantum of the 
force employed, neither leflens nor increafes the crime ; whe- 
ther by one hundred or one thoufand perfons is wholly im- 
material. 

<^ The court are of opinion, that a combination or confpi- 
racy to levy war againft the United States is not treafon, un- 
lefs combined with an attempt to carry fuch combination or 
confpiracy into execution \ fome a£tual force or violence muft 
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be ufed in purfuance o^ fuch defign to levy war, but that it is 
altogether immaterial whether the force ufed is fufEcient to 
efFeftuate the objeft; any force, conne£i;ed with the inten- 
tion, will conftitute the crime of levying war." 

Mr. Harper. I will a(k you one queftion. Do you recol- 
left whether, after the verdift of guilty was brought in againft 
John Fries, the court gave him information of his right to 
make a motion for an arreft of judgment. 

Mr. Rawle. When the verdift wa« brought in, the court 
briefly told him he might be beard then or at a future day. 
When he was afterwards brought up for fentence, they told 
him, if he, or any perfon for him could point out any error or 
irregularity in the courfe of the proceedings, they &ould ht 
patiently heard $ and in like manner judge Chafe addrcfled 
the other prifoners; the fame queftion was put to all that 
were found guilty. They anfwered, that they had nothing to 
iay- 

Mr. Hay being called, and not immediately appearing — 

Mr. Harper. ohkrvQA. that tlus witnefs was called on an suT'- 
ticle fubfequent to that on which the witnefTes already exam- 
ined had teftified. He would fubmit a propofition to the ho- 
norable Managers, to go through at one time the whole of 
the teftimony on eadi article. It might not be the regular 
courfe, but if gentlemen aflent to it, faid Mr. H. we Ihall pre- 
fer it; it will be convenient to the witnefles, many of whom 
may be difcharged before the whole oi the teftimony is gone 
through. 

Mr. Randolph. Though this ^lode may have its advantageSj 
it is attended with its difficulties. A witnefs may be'found to 
fupport more than one article. With regard to the firft ar- 
ticle, I have no obje6lion to this courfe; but with regard to the 
fubfequent articles I have. 

Prefident, If the gentlemen are agreed, I will take the fenfe 
of the Senate on the courfe to be purfued. 

Mr. Randolph. It is the wifii of the Managers not to depart 
from the ufual courfe. 

Mr. Harper. We do not claim it as a right. 

GEORGE HAY fworn. 
« • 

The greater part of the evidence I am to deliver relates to 
iHrbat was faid by me as counfel for J. T. Callender, who was 
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indiflfed for a libel on the Prefidcnt of the United States^ arid 
what was faid by one of the judges -, for I do not recblleft to nave . 
heard the voice of judge Griffin at any time during the trial. 
In order to make this ftatement as accurate as poffible, as my 
memory is not ftrorig, it is neceffarj to refort to a ftatement 
made by myfelf and the counfel aflbciated with me in the de- 
fence of J. T. Callender, which I now hold in my hand, and 
every part of which according to my beft recoUeftion is cdr- 
Tca. ^ 

Mr. iJjr^tfr'here interrupted Mr. Hay, andTaid, the witnefs 
may refer to any thing done by himfelf at the time the occur- 
rences happened, which he relates. But I fubmit it to the 
court how corred it is to refer to what was not done by him, 
or done at the time. 

The Prefident aflced Mr. Hay whether the notes were taken 
by him. 

Mr. Hay* The ftatement was made by different perfons. 
Some parts were made by myfelf, perhaps the greatfer part j 
the reft by Mr. Nicholas and Mr. Wirt. I believe I (hall be 
"able to ftate from it every material occurrence which took 
.place at the time. With regard to thofe parts of the ftate- 
ment not made by me, a reference to them will call to my 
recoUeftion the fa£ls mentioned in fuch parts. If I ftate any 
thing, which I do not diftinftly recolleft, upon adverting to 
the ftatement, I will explain die a£lual fitu»tion of my mind 
on that point. 

Mr. Nicholfon. If I underftand the witnefs, it is not his in- 
tention to give the paper in his hand as evidence ; but merely . 
to refer to it for the purpofe of refrefliing his memory. 

Mr. Harper. I do not underftand the way in which it is 
niearit to ufe the paper. I apprehend that it is a rule of evi- 
dence that nothing but notes made at the time of the tranf- 
a£lions related can be received as evidence. I therefore am 
of opinion that a reference to this ftatement is inadmiffible^ . 
becaufe a part of it is made by others, and none of it made at 
the time. 

Mr. Rodney. Wh^n we advert to what has been ftated by 
the witnefs, who fays he does not mean to ftate in evidence 
any thing in the paper, of which he has not independently of 
it, a diftinfl: recoUeftion, I think, it is within the law to admit 
him to avail hirnfelf of it. 1 apprehend that had I attended 
the trial of Callender, and taken minutes, and others had 
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Attended arid not taken notes, if by recurring tp my notes there 
{hoUld be recalled to their recollection fafts fo diftind^ly, that 
they could fwear to them before a court, it %6uld be compe- 
tent to admit their reference to fuch notes. 

Mr. Campbell enquired whether the objeftion were not con- 
fined to that part of the ftatement not made by the witnefe. 

Mr. Harper faid the objeftion related to the whole of it. 

Mr. Camplell believed that a witnefs might ufe any memo- 
randum to refrefli his memory j and that it was not neceflary 
that it Ihould be made at the point of time when the events 
happened. Tt is fufficient if made at a time when his remem- 
brance of the fafts was corre£t. With regard to that part not 
taken by himfelf, it he perufed it at a time fo (hortly after the 
events related as to be able to determine it to be accurate, and 
now recognifeis the memorandum to be the fame, it is fufficient. 

Mr. Martin faid, he had been many years m the pra£]:ice 
of the- liaw. The rulefs of evidence were probably difierent in 
diBferexit ftates. ^"Buthe had always fuppbfed that a witnefs 
could not be permitted to ufe any memorandum not made by 
himfelf j 6r at the time of the events related, or near it. He may 
before he comes into court confiilt any memorandum for the 
purpofe of refreihing his memory, but not in court. 

The Preftdent, The witnefs propofes to make ufe of a me- 
morandum under the circuniftances which he has ftated. The 
queftion is, fliairihe witnefs be permitted to make ufe of it ? 

Mr. Adams. I am not prepared to anfwer that queftion at 
prefent, not knowing the nature of the minutes the witnefs 
propfbfcs to ufe. I tfierefore move that the Senate retire be- 
fore the queftion is taken. 

The queftion on retiring was taken, and, on a divifion, Ipft. 

Mr. Adams faid he wiflied to fee the paper before he voted. 

The Pre/ident a&ed Mr. 'Hay whether it Was in his own 
hat^d writing? 

Mr. Hay replied that it was not; but that it was written by 
a clerk from a printed ftatement. 

Preftdent. Have you the parts made by yourfclf feparate ? 

Mr. Hay faid he'had not. 

The Prejident then put the queftion, whether the witnefs 
{hould be permitted to. ufe the paper? — ^and the queftion be- 
ing taken by Yeas and Nays, pafled in the negative — Yeas i6. 
Nays r8. 
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Mr. RantUph aflced the witnefs, to ftate to the court the Cir- 
cumftances which took place during the trial of J. T. Callenderi 
and particularly what refpe^ed the excufe and teftimony of 
John Baffet. 

Mr. Hay. I will (late as well as I can, wh^t fell from the 
judge, and which appeared to me to be material. After fome 
previous obfervations, the counfel for the traverfer claimed for 
their client his conftitutional right to be tried by an impartial 
jury. I cannot pretend to relate precifely either the courfe of 
proceeding, or the exaft: words which were ufed^ finee I am 
deprived of the aid of thofe notes which I know to be corred. 
I (hall not, therefore, recite the precife words, but I fhall give 
the fubftance of them, and the words themfelves as nearly as 
poi&ble. According to my beft recolledion judge Chafe's de- 
; claration on that point was, that he would fee juftice done to 
the prifoner in that refpefl:. In order to attain the objeft which 
the counfel for Callender had in view, we purfued this courfe. 
Believing that a majority of the petit jury, if not all of tliem, 
were men decidedly oppofed to J. T. Callender, in political 
fentiments, and thinking it probable from the ftate of parties 
at that time, that they had made up their minds, we wifhed to 
afk every juror before he was fwom, whether he had ever form- 
ed an opinion with refpe£l to the book called the Profpefb be- 
fore Us. According to my beft recolleftion, judge Qiafe in* 
terfered, and told us it was not the proper queftion; he faid he 
would tell us what the proper queftion was. He then went 
on to ftate that the proper queftion was this: ^* Have you ever 
formed and delivered an opinion concerning the charges in this 
indidlment .•'" Though I have but little dependence on my me- 
mory in general, yet in this I am certain, that I not only give 
the fubftance, but the identical words ufed. To this queftion 
an anfwer was necefTarily given in the negative. 

Mr. Key, Whoanfwered? 

Mr. Hay. A juror. 

Mn Key. The whole, or what jurors. Was it the anfwer 
of John Baflet, no other juror is mentioned in the fecond arti* 
cle. The moment any attempt is made to extend the enquiry 
beyond the precife objeA of the fecond article I will objeA to 
it. 

Mr. Randolph. We have no objection to that courfe being 
purfued; as we can get all we want under the 4th article. 



167 

■A. 

Mr. Rodney. Wc are examining a witnefs, who may be able 
to give teftimony on the 2d, 3rd, or 4th articles. 

Preftdent. Will the gentleman read the article tm which the 
witnefs is called. 

Mr. Randolph. I do not know that we are bound to do fo. 

Preftdent. The Senate defire it. 

Mr. Randolph. I beg pardon. I thought it was deflred on 
the other fide. 

Mr. Rodney then read the 2d, 3rd, 4th, 5th and (^th articles. 

Mr. Harper. Our wifh is to confine the witnefs to the 
matter charged. We only objed to the opinion of the witnefs 
being given. 

Prefident. It is probable, gentlemen, that nothing will arife 
in what the witnefs ftates, that will occafion difficulty. He 
will pleafe to proceed. 

Mr. Hay. What I was about to mention was not fo much 
opinion a^ fa A. I was proceeding to relate the fads which 
conftitute the bafis of the fecond article. When Mr. Bafiet 
was called by the marflial, he manifefted fome repugnance to 
ferving on the jury. He faid, according to my bed recollec- 
tion, that he was unwilling to ferve, becaufe he had made up 
his mind as to that book. I do not pretend to fay that the 
words ufed were precifely thofe I ftate. He may have expreiled 
-himfelf in the words afcribed to him by the ftenographical 
ftatement given of the trial. The objection, thus made by Mr. 
Baflbt, was over-ruled by judge Chafe, who afked him whether 
he had ever formed and delivered an opinion concerning the 
charges in the indictment. He was fworn to anfwer this ques- 
tion. Like the other jurors he anfwered in the negative, and 
the judge ordered him, like the other jurors, to be fworn on 
the jury: he was fworn, and did ferve. 

Mr. Harper. Was the word, ufed by the judge, and or or ? 

Mr. Hay. I am perfe£kly clear it was and^ and not or. 

In the ftate of things at that time, and feeing the temper that 
was manifefted on the trial, I would not, and did not, aik the 
juror a fingle queftion without fubmitting it to the court, and 
foliciting their permiflion to aik it. I folicited the leave of the 
court to afk a queftion* The reply of the judge was this 
The difficulty I experience at this moment in ftating the pre- 
cife words, fumiflies the reafon I had for wifhing to have re- 
courfe to the ftatement I had in my hand. Since I am denied 
that indulgence, I will not pretend to ftate literally what w^ 
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(aid, but I wUl date the fubftancc I told the judge I wiflied 
to aflc a queftion. What, faid the judge, is the queftion yon 
want to put? — State it. If I think it a proper queftion, or if 
I choofe it, you may put it. Come, what is your queftion ? 
Notwithftanding the humiliation I -^It at being addrefied in 
fuch a way before a crowded audience, I aflced ^^ have you form- 
ed (leaving out " and delivered^*) an opipion concerning the 
book from which the charges in the indi£tment are taken."— ^ 
The reply of judge Chafe was, " no, fir, no, you fhall a(kno 
fuch queftion." And the queftbn was not a&ed. This is all I 
recolle£l at this moment rcfpeAing Mr. BafTet, and the occur- 
rences connected with that part of the trial. 

It was ftated by Callender in his affidavit that colonel Tay- 
lor, of Caroline, was a material witnefs ; but of this I am not 
certain, becaufe I have not read the affidavit fince the tri4.. 
In the interval that elapfed between the day, on which the 
firft motion was made, and that on which the trial todk place, 
Tuefday, colonel Taylor was fummoned. When he came to 
town I know not. I have no recoUeftion of having, feen him 
until he came into court. I had therefore no opportunity oi 
afcertaining whether it would be in his power to fumifh the 
accufed with the evidence he expe£ted to derive from him* 
After the witnefles on the part of th^e United States had been 
adduced to prove the faft of publijcation, and after the attor* 
ney of the United States had opened the cafe, and ftated tke 
law arifing upon the evidence, colonel Taylor was offered to 
the court as a witnefs. He was fworn ; and immediately af- 
ter, or probably while he was fwearing, Sir. Chafe aflced the 
counfel of Callender, what they expe£ted to prove by him. 
If I recolle£l rightly, Mr. Nicholas, one of my afibciates, ob?- 
ferved that we did not know diftin£^ly what could be proved 
by colonel Taylor ; but that we expe£^d to prove what would 
amount to a juftification of one of the counts in the indifl- 
ment ; that we expefted to prove that Mr. Adams, the then 
Prefident of the United States, had avoived in converfatkm 
with colonel Taylor, fentiments hoftUe to a republican go- 
vernment ; and that he had voted in the Senate of the United 
States againft the law for fbqueftering Britifii property in this 
country, and againft the law for fufpending commercial intor- 
courfe between the United States, and the kingdom of Great 
Britain. I do not recoUe£)r precifely the words which were 
ufed by Mr. Nicholas in making, the obfervations that accoio- 
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would be underftood that he was not tied down to thefv^ par- 
ticular points, faying that probably the anfwers given by colo- 
nel Taylor, might fuggtft other quellions proper to be put. 
Not do I ufe the precife words in which judge Chafe made 
an objeftion ; but I do remember that the objeftion was 
made. The principle upon which he founded his objection 
was this; that colonel Taylor's evidence did not go to a juf- 
tification of any one entire charge j and he declared colonel 
Taylor's evidence to be inadmiffible on that ground. The 
judge was then alked by Mr.; Nicholas, whether we might not 
prove part of a charge by one witnefs, and the other part by 
another. The judge anfwered him, that he defired him to 
underftand the law as he had propounded it ; and the law 
was this; that this could ..not be done; that colonel Taylor's 
^dence related only to one part of a charge, and that he 
could not prove one part by one evidence, and one part by 
another.. I tht^n obferved to' the judge, that 1 thought colo^ 
nel Taylor's evidence admiflible even on the principle laid 
down by the court ; that I thought his teftimony would go to 
prove both members of the fentence 5 the one aflerted that 
Mr. Adams was an ariftocrat ; the other that he had proved 
faithful and ferviceable to the Britifh intereft ; and that he 
could prove that he had heard Mr. Adams make the remarks 
ajre^dy ftated ; and that he, had proved ferviceable to Great 
Britain in the way meant by the author, that is, in giving 
the two. vQtes in the Senate alluded to in the work. The judge 
did not fay ii^ exprefs terms that the pofition taken at the bar 
was wrong, but he faid that the evidence of colonel Taylor 
w^s inadmiffible, and that the couiifel knew it to be fo ; and 
I believe it was at the fame mometit of time,' he faid that our 
objeft viras to deceive and miflead the populace. I remember 
thefe expreffions as well as if I heard them yefterday. Find- 
♦ing that the attempt I had made to render a fervice, not to the 
i 9ian, but to the caufe, inftead of aflfording fervice to the caufe, 
I only brought on me the obloquy of the court, I felt myfelf 
! :difgufted, and faid no more on the fubj ft. 
■^ I recoUefl: that we were requefted by the judge to reduce 
i 'to writing the queftions that we wifhed to propound to colo- 
f Bcl Taylor* I thought the m.eafure fo novel and unprecedented 
that I wa§ not difpofed to comply with this defire. The quef- 
tions weje^ however, ftated in writing by Ms. iiid»Si^%, who 
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obferved that be hoped we would not be confined In the exa- 
mination of the witnefs to the queftions thus ftated in writing. 
If I miftake not, before the queftions were reduced to writing, 
Mr. Nicholas made fome obfervations about the mode purfued 
by the court in reference to the attorney for the United States, 
and that exercifed towards the counfel for the prifoner ; that 
the attorney for the United States had not been required to 
ftate in writing the qu«tftions he wrflied to alk. When this 
remark was made to the judge, he faid that the attorney for 
the United States had ftated in the opening of the cafe all 
that he cxpefted to prove 5 " but though this were 4one, wc 
were not bound to do it/' jMy impreffioh is that that word 
Reaped the judge feveral times. 

Mr. Nicholjhn. What word ? 

Mr. Hay. The word « we." 
■i., Did it refer to the court as well as the attorney^ 

Mr. Hay. So, fir, I underftood it. 

The fourth article relates to the refufal of the judge topoft- 
pone the trial on the affidavit of Callender ; on which t can 
only fay that the affidavit was filed, but whether regularlj 
drawn or not I do not know. This affidavit, according to 
my beft recoUe£lion9 ftated the abfence of material witnefles. 

The next article relates to a fubjeft, that it is very un- 
pleafant to me to make any remarks upon, becaufe I feel mf- 
ielf to be a party concerned. The judge is charged with— 

[Mr. Hay here read the 3d, 4th, and 5th claufes of the 
fourth article.] 

There were many expreffions ufed by judge Chafe duting 
the trial which were uncommon, and which I thought, and 
ftill think to be fo. With re^e^ to the afperity with which 
he cenfured me, I ftiall not — 

Mr. Harper interrupted the witnefs, and defired him tp 
ftate the expreffions, and let the court jud^e for themfelves. 

Mr-Lfifcy.^ The firft expreffion, which made a very ftrotg 
impreffi61^n my mind, was this : In the courfe of the a^- 
ment, uf^d by me in fupport of thr motion for a continu- 
ance to -the next term, I aftumed it as a clear pofition, that ttie 
Jaw of the ftate of Virginia, which direfts that the jury flwH 
afTefs the fine, would govern in this eafe. As foon as I gotte 
that part of the argument the judge interrupted me, and gate 
me to underftand that I was miftaken in the law, and adde^ 
jtbe aflefsmejot of jthe fine by thejurymaybe confom^able to 
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your local and ftate laws, but when applied to the federal- 
courts, it is a ** nvild notion!* In the cafe of col. Taylor's evi* 
denoe, which I have already ftated, the judge faid that we 
tcnew the evidence to be inadmiffible, though we prefled it 
upon the court, and then the expreffion foUowed which hat^ 
been already mentioned, that we were endeavoring to miflead 
and deceive the populace. At another time he was pleafed to 
obferve, gentlemen, you have all along been in error in this 
caufe, and you perfift in preiling your miftakes on the court. 
On more occafions than one he charged the counfel with ad- 
vancing doftrines they knew to be wrong. I endeavored in onc^ 
part of the caufe to fatisfy the court that the book called the 
Prpfpeft before Us, could not be given in'^idence in fupport 
of the indiAment, becaufe the title of the book was not men- 
tioned in the indiAment. In fupport of my argument^ I ob- 
ferved to the court that if the indictment mentioned the book 
from which the charges were formed, and any fubfequent 
profecution ihould afterwards be inftituted, the traverfer would 
have nothing more to do than to produce a copy of the record^ 
^nd plead it in bar of a fubfequent profecution \ but that ac- 
cording to the opinion of the court, the fituation of the tra« 
'verfer would be more precarious than according to the doc* 
trines for which I contended; for that the traverfer, if he 
fhould plead a former profecution in bar, would not be ablc^ 
to prove the fad by comparing the record with the indi£);ment; 
but muft refort to extraneous evidence to prove that the fub- 
fequent profecution was founded on the fame publication that 
gave rife to the firft. The judge was pleafed to obferve, with- 
out feeming to underftand the di(tin£lion that I had endea** 
vored to draw, that I knew the prefent profecution could be 
pleaded in bar. I certainly did know it, and was endeavoring 
at that very time to (h^w by my argument that the better 
mode of proving* the truth of the plea would be by a Copy of 
the record, rather than by an appeal to parole teftimony. 
Judge Chafe again interrupted me, and faid, I knew that this 
profecution might be pleaded in bar. 

In the courfe of the fame argument, which I addrefled t6 
^e judge, for the purpofe of (hewing the truth of the pofitions 
we had ftated, I obferved that according to the eftabliihed 
doftrine, the words " tenor and effeft," in in indiftment fo|r 
a libel, bound the party to the literal recital of the parts charg^- 
cd as libellous. In fupport of that opinion I quoted ieveral 
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authorities that fatisficd my mind. The judge was plcafcd to 
tell me, I was miftaken in my appHc ition of them •, but I do 
not remember his prccife words. He faid the words « tenor 
sind eflFcft" did not oblige the profecutor to give more than the 
fubftance of the paper meant to be recited. It is contended, 
faid he, that the book ought to be copied verbatim et literatim^ 
I wonder, he continued, they do not contend iox punBuatim too. 

Mr. hicholjon. Was this obfervation addreflld to the bar? 
. Mr. Hay. It appeared to me to be intended for the peo- 
ple; for he looked round the room when he faid with a far- 
caftic fmile, 1 wondejr they do not contend for punEiuatim too, 
I rccolleft alfo, that when Mr, Wirt, who was affociated with 
me as counfel for the traverfer, was addreffing the court, he 
was ordered by judge Chafe, to (it down — in this precifc 
language,^/ do'wn- The judge alfo declared that the counfel 
on the part of Callender fhould not addrefs any obfervations 
to the jury concerning the unconftitutionality of the fecond 
fection of the fedition law, in refpect to profecutions for li- 
bellous publications', 

Mr. 5. Smitby at this ftage of the examination of the wit- 
fiefs, moved an adjournment of the Senate to their legiflative 
jipartment. " - 

The motion not being agreed to; 

Mr. Hay proceeded. — When Mr. Wirt was arguing from 
a propofition he had laid down, he faid the conclufion which 
followed was perfeftly fyllogiftical. The judge bowed to him 
in a manner l.cannot defcribe, and faid « A nan Jequituryftrr 
I do not remember any other expreflions ufed by the judge 
calculated to deter the counfel from proceeding in the defence 
of J. T. Callender. But I do remember that I was more fre* 
quently interrupted by judge Chafe on that trial, than I have 
ever been interrupted during the i6 years 1 have prafticcd at 
the bar. I do not ftate how often I was interrupted, becaufe 
I do not recoUeft; but I know the interruptions were frequent, 
and I believed them to be very unneceflary, not only as they 
yegarded myfelf, but the counfel who were affociated with me 
in the defence. 

Mr. Randolph. In your teftimony you have faid that during 
the whole. courfe of the trial you never once heard ,the voice of 
judge Griffin. Were thofe replies and thofe decifions, which 
you have detailed, given by judge Chafe apparently without 
tpyconfultation with judge Griffin ? 
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Mr. Hay. I ftatcA that I did not hear the voice of judge 
Griifin; but I by no means meant it to be inferred that judge 
Grilfin was not heard by any other perfon. Judge Chafe's man- 
ner of deUvering the opinion of the court was generally this:— 
after having ftopped or interrupted the counfel for the traverser 
by telling them to fit down, or that they were miftaken in the 
law, fometimes, but not every time, he would look at judge 
Griffin, who fat upon his left hand*, and turning to the bar, 
and to the audience, he would fay, fuch is the "opinion of the 
court I think alfo, that I faw them fpeaking to e^ch. other, but 
not in fuch a maimer as if they were' confulting Upon a quef- 
tion of law. 

Mr. Randolph. You faid that the question propounded to 
Mr. B.iflet, and the other jurors, was, " Have you formed artd 
delivered an opinion as to the charges contained in the indift- 
ment ?" — Are you certain that the expreffion was " formed and 
delivered ?" 

Mr. Hay. I am as clear on that point as I am of any thing 
that ever occurred in the courfe of my life. I have faid that 
my memory at beft is not a good one; but fome of the occur- 
rences on this trial were fo fingular and novel> that they made 
an Imufual impreflion on my mind. 

Mr. RandAph. When it was decided by the court that the 
que (lion, « Have you ever formed and delivered an opinion on 
the charges contained in the indiftment;" was the only pro- 
per queftion, was it dated by the court, or requefted by the 
cpunfel for the accufed, that the indiftment might be read ? 

Mr. Hay. It was requefted by the counfel that the indiA- 
mcnt might be read, that the juror might have an opportunity 
of afcertaining whether he had made up his mind on the par- 
ticular charges it contained. 

Mr. Randolph. Was the indi£lment then rcad.^ 

Mr. Hay. It was not then read, nor until after the juror$ 
were fworn, 

Mr. Randolph. You have been, you have ftated, a pradli- 
tioner of the law for fixteen years. Has it been the praftice 
of the courts in Virginia, or have you ever heard of, or feen, 
an inftance, where the queftions propounded by counfel^ 
were required by the court to be reduced to writing, and 
fubmitted to their infpeftion, before they were permitted to be 
put? 
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Mr. Hay. I never knew of a finglc inftance ; nor <fo 1 
remember to have even heard or read of fuch an inftance. t 
a£led as the profecutor in the trial of Logwood, charged with 
counterfeiting notes of the bank of the United States. The 
diief jufticc of the United States, who prcfided at the trial, 
made no fuch requifition, nor did it ever occur to me, that 
fuch a thing ought to be, or could be done. 

Mr. Nicholfon. When you were required to reduce the 
^Jueftions to writing, was it at the inftance of the attorney of 
the diftri^t, (Mr. Nelfon,) or was it by the court ? 

Mr. Ha^' I do not remember that Mr. Nelfon made any^ i 
objedion to putting the queftion. The obje£lion was made 
only on the part of the court. I recoUeft that Mr. Nelfon 
tCK^iQ one remark as to the witnefs giving teftimony on what 
^ook place in the Senate of the United States. 

Mr. Randolph, Upon what ground did the counfel for the 
accufed aflume the right of proving the vote which was given 
in the Senate by parole teftimony ? to prove fails done in the 
Senate you (hould have reference to their journal. 

Mr. Hay. It will be recolleded that I ftated that colonel 
Taylor came into court at the time the jury was about to be 
fworn ; and that the counfel for the traverfer was called upon 
to ftate in writing the queftions that were to be put. Thofc 
queftions were written without any refleftion on my part, a^ 
to the propriety or legality of proving the vote of the Senate 
by parole teftimony. 

The court rofc at 5 P. M. 

TUESDAY, February 12, 1805. 

The court met at 12 o'clock. 

Present J the Managers, attended by the House of 
Representatives in committee of the whole : and 
Judge Chase, attended by his counsel. 

Mr. HAYf in co^inutaion* 

' A Very fliort ftatement will clofe the detail which I have to 
make. It Was the intention of the counfel, who appeared in 
behalf of the traverfer, to have defended him on the ground 
of the unconftitutionality of that fedlion of the laW| commonlf 
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Called the (edUlon law^ on which the indi^ment was founds 
ed. The gentlemen aiTociated with me in the defence pro- 
cceded to argue this point. They were not permitted to ad- 
drefs the jury refpefting it. The treatment experienced hj 
Mr. Wirt on this occafion, I have already in fome degree 
ftated. I recoiled^ he was interrupted by judge Chafe at fe- 
veral times, and particularly at one of thofe times, for the 
purpofe of telling him that the do^rin'e he contended for was 
true, that the jury had the right to determine on the law ^ 
well as the faft. Mr. Wirt then went on to date that the 
conftitution of the United States was the law of the lan^. 
Judge Chafe interrupted him, and faid there was no neceflity 
for proving that point, it was the yir^r^m^.lawof the land. 
<Mr. Wirt then went on to argue that if the jury had a righl 
to determine the law in this cafe, and if the conftitution was 
the fupreme law, the conclufion was perfeQly fyllogiftical, 
that the jury had a right to determine on the conftitutionality 
of the law. It was at that time that judge Chafe addrefled 
him in the words that I have mentioned. According to my 
heft recollection he bowed, and with an air of derifion, ad!*- 
drefiing him, faid, " a non fequitur, fir." Whether Mr. Wirt 
faid any thing more after this in behalf of lus client, I do not 
recoUeft ; he did not, however, fav much. After Mr. Wirt 
fat down, J rofe, addrefled myfeli to the court, and ftated 
that I addreflTed myfelf to the court exclufively. I obferved 
that I did not wifli to be heard by the jury, or by the very nu- 
merous afiemblage that furrounded me. This obfervation was 
intended by me as a fort of reply to the obfervation inr.de b-* 
the judge that our defence was intended for the people. I did 
not attempt to fpeak to the jury on the queftion, which 7 wifli- 
ed to argue before them, but I addrefled myfelf to the court 
for the purpofe of fatisfying them. After I had gone on for 
a ftiort time, I was interrupted by the judge, by a queftion 
which I thought an unneceifary one. I will endeavor to ftate 
it. I ftated to the court, in terms as diftindl as my know- 
ledge of the Englifh language enabled me to ufe, the fpecifijc 
propofition for which I meant to contend j which was, that 
the jury had, according to the laws of the land, a right to d^e- 
termine every queftion neccjOary to the decifion of the quef- 
tion of guilty or not guilty. Judge Chafe aflced me whethcyr 
I laid down that propofition astrueincivil^swell as4criminsil 
cafes — becaufe, if you do, faid he, you are wrozig. "Mf vp^ 
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ply waf that I belicrcd' rfic; propoGtibn univcrfally true ; but 
It was fufEcient for my purpofe if it were true as applied to 
criminal cafes. I went on, as well as I could^ in the argu- 
ment I intended to urge. I was agiin interrupted by the 
judge. What the circumftances were that gave rife to that 
interruption, my unaided memory will not enable me to tell, 
nor do I recolleft what expreffions were ufed by him. I have 
not, fince yefterday, taken the liberty of looking at the ftate,-* 
ment, which I have in my pocket, of the circumftances that 
took place on the trial ; but I know that I was interrupted 
more than once, and I believe more than twice ; but the 
imprefiion on my mind was, that to get through the argument, 
I (bould be fubjeAed to more humiliation than any pan vin- 
dicating another in a court of juftice was bound on any prin- 
ciple to encounter, and I declined proceeding in my argument. 

When the judge perceived from the movements 1 was 
making with my papers, that I was about to retire, he afked 
0ie to go on. I told him I fhould not go on. He faid there 
was no occafion for me to be captious. I told him I was 
not captious. He then faid, go on, go on — you will not be 
interrupted. I, however, retired from the bar, and, I believe, 
from the room where the court was held. 

Mr. Randolph, Did any circumftances occur, in relation 
to a witnefs brought forward on the part of the profecution, 
of an unufudl nature, were any obfervations made by the 
^ court to that witnefs, and what were thofe obfervations ? 

Mr. Hay, I do not know whether the circumftance I am 
about to ftate is an anfwer to the queftion which has been put 
to me. But I rccoUedl diftinftly that a circumftance did oc- 
cur, which I thought extraordinary. A witnefs was brought 
forward, to prove the publication of the Profpeft before Us, 
who was the very man employed by Callender to print the 
work. Whether the publication c6uld be proved by any other 
perfon than Callender's agents, I do not now recolleft. But 
I ftated to the court that this witnefs was about to do what 
the conftitution authorized him to re^ufe to do, and what he 
was- not required to do by the eftablifhed rules of law in cri- 
minal profecutions, which was that no man was bound to de- 
liver teftimony that would go to criminate himfelf •, and if 
any thing done by him, implicated him in the tranfa<aion 
charged againft Callender as libellous, he was not bound to 
anfwer, nor could he be required to anfwer by the court. Mr. 
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Chafe faid that the opinion I had exprcffed was correft ; but 
the witnefs, who fead come forward toi'give evidence of the 
publication, might reft afliired that he fhould not be molefted 
for any part which he might have taken in the publication. 
I do not recolleft that the diftrift attorney faid a word on the 
occafion. Every thing that was faid on that head was faid by 

I myfelf, and anfwered by the court, as I have ftated. The 
witnefs was fworn, , and gave in his teftimony, in which he 
ftated that he was employed by Callcndey to print the work 

I called the Profpefl: Before Us. 

I Mr; Randolph, The counfel for the acciifed feemed to have 
confidered in this cafe, as well as in all the others, that the pro- 
ceedings would be governed by the aft of the ftate of Virginia j 
which in virtue of the aft of Gongrefs of 1789, was the rule 
of procedure; It appears that procefs was iflued, fuch as the 
laws of Virginia did not authorife^ Was there no reference 
made by the counfel for the accufed to the aft of Virginia, to 
fliew that the procefs was illegal, or that it was contrary to law, 
to rule the party to trial at the fame term the indiftment was 
found? 

Mr. Hay^ . There was a general, but riot a fpecific reference 
to that circumftance. In making the motion for a continu- 
ance, I ftated that in conformity to the law and ufage of Vir- 
ginia, when a prefentment was found, the ordinary procefs was 
by fummons to the next term, and that during the interval be- 
tween ferving the procefs, and the time.at which it v^as return- 
able, the accufed was enabled to prepare and coUeft matter for 
his defence. It is extremely probable that fome other motionf 
would have been made, but for an obfervation that fell from the 
judge, on another part of my argument. I ftated that the jury 
were to aflefs the fine according to law; this opinion was op-, 
pofed and denounced as a wild notion. Finding that the judge 
had made up his mind on that fubject, and d^at the law of 
Virginia was not confidered as obligatory, I had no idea of 
making any motion to the court founded on the doftrine which 
he had thus denounced. My opinion before, at that time, and 
at the prefent time, the opinion which I expreffed officially on 
a late occafion, is, that where the laws of the. United States do 

not othcrwife require or provide 

Mr. Martin faid that he apprehended this teftimony was of 
no kind of confequence. 

Mr. Hay. I was only about to ftate the reafons, why nothing 

^ more was faid on that fubjeft, or a motion founded on it- 

23 
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The PrefidmU Tlie Senate obje£); to that fort of teftimony. 
You will pleafe to confine yourfelf as much as poflible to fads. 
Mr. Hay. I only meant to have dated a fafl, that the ex- 
prefs declaration made by the court to the counfel for the ac- 
cufed) in relation to the do£lrine juft mentioned, put a flop to 
my mentioning any idea, or making any motion founded on 
that dodlrine. 

Mr. Randolph. I wifh to afk the witnefs, who tells us he 
has been fixteen years a practitioner at the bar, whether he 
ever knew an inflance, in which, in a cafe fimilar to that, of 
Callender, punifhable only by fine and imprifonment, a capias 
was ifTued. 

Mr. Hay, I ought to premife, that this queftidn relates to 
a branch of jurifprudence which I haVe not much attended to, 
although fome time fince I a£fced as a profecutor for the ftate 
for one of its counties. I have never known a fingle inftance, 
in which a capias has .been awarded in the firft inflance. I 
believe the invariable praflice is to iffue a fummohs, and I be- 
lieve it is not cuflomary in Virginia to try a caufe at the fe- 
cond term, when the party appears and pleads. 

Mr. Randolph. If it is not the practice at the fecond term, 
do you mean that it is at the firft? 

Mr. Hayy No fir, the prefentment is found at the firfl term; 
the fummons iflues returnable to the next; at the fecond term 
the iffue is made up and the trial comes on at the fubfequent 
term. This I believe is the ordinary mode of proceeding in 
Virginia. 

Mr. Randolph. Finding that the law of Virginia was not 
confidered as applicable, did you move, and fupport the motion 
by argument, for a continuance, founded on the affidavit filed 
by the accufed,. and what were thofe arguments? 

Mr. Hay. I do not know whether I can flate accurately all 
the arguments urged for a continuance. The argument was 
certainly in part founded on the affidavit of the traverfer. He 
flated that he wanted documents which he could not inilanta- 
neoufly procure, and material witneffes who refided at a great 
diftance. If I recolle£l rightly, I flated when Callenckr was 
firft carried into court, that I was not prepared to difcufs the 
important queftion whether a jury had a right to determine on 
the Gonftitutionality of a law. I alfo ftated the cafe to be a 
new one, that a profecution for a libel had never before occur«> 
red in Virginia^ and that the gentlemen of the bar were not 
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maftersof the fubjeft ; and that therefore I wifhed time to look 
into it. 

Mr. Charles Lee wa^ here introduced into court as counfel 
forjudge Chafe, 

Mr. Harper, In your examination in chief ybu ftated that 
you defended the caufe and not the man. We are not capable 
of undetftanding your meaning, and beg you to explain it. Was 
it the caufe of Callender, or was it foitte other caufe ? 

Mr. Hay. It was the caufe of the conftitution, and I did 
not mean to defend Callender farther than he was connefted 
with that caufe. 

Mr. Harper. Your objeft appears to have been to (hew 
tha,t the law under which l^e was indi<fled was unconftituti- 
9nal ? 

Mr. Hay. That was one great caufe. 

Mr. Harper. Not the foJe one ? 

Mr. Hay. I had previoufly made up my mind, that if a 
profecution fhould take place in Virginia under that law, I 
for one would ftep forward and offer my fervices to the per- 
fon who (hould be feleded as its firft viftim. 

Mr. Harper. You faid that you referred, when making a 
motion for a continuance, generally to the law, but not fpc- 
cifically to the la^ of Virginia ? 

Mr. Hay. My meaning was, that I did not quote the pre- 
cife title of the aft, but made a general reference to it. 

Mr. Harper. Without citing the particular law i 

Mr. Hay. Without citing it, I made no other than a ge- 
neral reference to the law. 

Mr. Harper. Do you recolleft, whether on the fubjeft of 
c6l. Taylor's teftimony, judge Chafe applied to Mr. Nelfon, 
the attorney of the diftrift, to determine whether the tefti- 
mony (hould be admitted ? 

Mr. Hay. I have fome indiftinft recolleftion of fomc fuch 
thing. 

Mt. Harper. Did not judge Chafe offer to poftpone the 
eaufe for a month or more ? 

Mr. Hay. I have no recolleftion of fuch an offer ; it would 
have been the wi(h of the counfel for the accufed to have 
obtained that delay. I know that, in confequence of an im* 
pre(fion on my miiid, that a poftponement could not be obtain- 
ed, I devoted my days and nights to make myfelf acquainted 
with the fubjeft, previous to the day when the trial came on. 
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I have no recollcAion of fuch an offer ; iM had fo underftoo4 
it at the time, I fhould have availed myfelf of it. 

Mr. Harper. Did the counfel of Callender aflc for a poll- 
ponement, independently of a continuance to the next term f 

Mr. Hay. I do not recolieft that they did. 

The Prefident. You fay fome converfation appeared tq 
pafs between judge Chafe and judge Griffin \ did you hear fo 
much as to underiland the fubftance of it ? 

Mr. Hay. No, fir. 

FrefidenU How then did you draw the inference ? 

Mr. Hay. From the bufinefs then before them. 

Pre/ident. You fpoke of a witnefs called by the name of 
Rind. Did he appear willing to give teftimon]^ ? 

Mr. Hay. He did not apj)ear unwilling, fhe objeflion to 
his teftimony was made by myfelf. 

JOHN TAYLOR Jhvorn. 

Mr. Randolph. The witnefs will pleafe to Hate the circum- 
ftances that pafled in the rejeftion of his teftimony, and other 
circumftances which have any relation to the cohduft of 
judge Chafe on the trial of Callender ? 

Mr. Taylor. I was fummoned as a witnefs on that trial on 
the part of Callender. I attended and was fworn. On be- 
ing fwom, judge Chafe enquired what it was intended to prove 
by my teftimony ? I do not recolleft the expreffions of judge 
Chafe, nor do I recolleft precifely the anfwer made to this 
enquiry ; but judge Chafe defired the counfel for the accufed 
to reduce their queftions to writing. They did fo. 

[Col. Taylor's teftim©ny was here fo indiftinftly heard, 
that we could not colleft his words.J 

I had come into court very near the hour when the court 
met, nor had I previoufly given any intimation of the tefti- 
mony I could give either to Callender or his counfel. I fhould 
have added that after, I think, the judge had declared the wit- 
nefs could not be examined, he applied to the diftrift judge 
for his opinion ; who replied in fo low a voice, that I could 
not tell what he faid. But this was after he had given his 
own opinion that my teftimony could not be received. 

Mr. Randolph. You ftate that neither the accufed nor his 
f20unfel knew the extent to which your teftimony would go,. 
Would your teftimony, according to your belief, have h^d 
^ jnatcrial bearing on the charges againft Callender 1 
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Mr. Martin o'bjefting to this queftion, Mr. Randolph ^id 
he would withdraw it. 

Mr. Randolph, Did you obferve any thing unufual in con- 
ducing the trial ? 

Mr. Taylor, One or more motions were made by the coun- 
fel for Callender, who was interrupted by judge Chafe re- 
peatedly. The words in which thefe interruptions were couch- 
ed^ I cannot recolleA, though I formed an opinion of the 
ftyle and manner of them ; the eflFe£^ of which was to pro- 
duce laughter in the audience at the expense of the counfel. 
If I amf required to declare the chara£l;er in which I conceiv- 
ed them to be made, I am ready to do fo. 

There was here a fliort paufe, when judge Chafe rofe and 
faid he had no objeftion to the opinion of the witnefs being 
delivered. 

Mr. Taylor, I thought the interruptions were in a very 
high degree imperative, fatirical, and witty. 

Mr. Randolph, Did there appear to you any thing unufu- 
al in the manner of the counfel for the accufed towards the 
court ? 

Mr. Taylor, I neither difcovered the lead degree of pro- 
vocation given by the counfel, nor perceived any anger ex- 
preffed . by the court. Judge Griffin was filent, nor were 
judge Chafe's interruptions accompanied by the indication of 
»iy anger as far as I could perceive. 

To an interrogatory made, Mr. Taylor faid the interrup- 
tions of the court were extremely well calculated to abafh 
and difconcert counfel. 

Mr. Randolph. Do you recoUeft any^ thing in relation to 
the objeftion taken by John Baflet to ferving as a juror ? 

Mr. Taylor, I by no means recoUeft the circumftances 
with precifion, but the impreffion on my mind is ftrong, that 
BafTet faid that he had entertained fome prepoffeilion againft 
the book called The Profpe£t before Us, or againft Callender, 
and that the judge enquired whether he had any prepofTeffion 
in regard to the charges in the indiftment. He faid no : and 
it was alfo faid by him or by fome other perfon brought for- 
ward as a juror, that he had not read the indiftment. Judge 
Chafe ordered him to be fworn. 

Mr. Randolph, You were, I believe, a long time a prac-* 
titioner of the law in the courts of Virgina ? 

Mr. Taylor, For ^ few years— about feven I pradifed the 
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Mr< Randolph. I ^i\\ a(k you if you have ever known a 
capias ifTued againft a perfon indi£led for an offence not capU 
taly or ^ perfon, prefented for fuch an offence, tried at die 
fame term the prefentment was made ? 

Mr. Taylor. I mud anfwer in the negative, but it is pro- 
per to remark that, as I never turned my attention to the prac- 
tice of the criminal law, no great reliance ought on this point 
to be placed on my anfwer. 

Mr. Randolph. Has it ever been the practice in the courts 
of Virginia for counfel to be compelled to reduce to writing, 
quedions which they wifli to propound, and fubmit them pre- 
vioufly to the court ? 

Mr. Taylor. I have ne^^er feen fuch a pra£):ice in a cafe 
Hke that of Cal lender. 

Mr. Randolph. Do you remember a queftion put by Mr. 
Chafe to the counfel on the part of the United States with re- 
gard to permitting your teftimony to be received ? 
: • Mr. Taylor, After the deciiion of the court, I do recol- 
lect Mr, Chafe did exprefs fome fuch idea as that intimated in 
the queftion. The attorney for the diftrift inftantly exprefied 
his diffent to what I conceived to have been in a very feeble 
manner recommended by the judge. 

Mr. Randolph. This intimation was after the pofitive 
rejeftion by the court i 

Mr. Taylor. I think fo, although I will not be pofitive, as 
I made no memorandum of what occurred. 

Mr. Randolph. Was you prefent when a motion for a con- 
tinuance was made, and do you recolle£l the grounds of it ? 

Mr. Taylor. I only recolleft that it was founded on the 
affidavit of Callender : I have no recolle£iion of the argu- 
ments ufed. 

Mr. Nicholfon. Do you recoUeft the grounds of the couirt 
for rejefting your teftimony ? 

Mr. Taylor. I think on the ground that though it were 
admitted, it would not acquit the accufed. 

Mr. Randolph. Was any obfervation made perfonallj to 
you after the teftimony was rejefted ? 

Mr. Taylor. None, fir. 

Mr. Harper. You have faid, you confidered the interrup- 
tions of the court as highly calculated to aba(h the counfel \ 
did you mean thereby to give your opinion Aat they were fo 
intended) or that fuch was their tendency ? 
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Mr; Taylor. I thought they were fo intended, and they had 
their full efFeft. They were followed by a great deal of mirth 
in the audience. The audience laughed, but the counfel 
never laughed at all. 

PHILIP N. NICHOLAS /iutor». 

In the year 1 800, in the month of May, the circuit court 
of the United States fat at Richmond. Of this court Mr. 
Chafe and Mr. Griffin were the judges. I believe Mr. Chafe 
fat alone for fome time, for how long I do not recollecl. Mr. 
Griffin did not, I believe, take his feat until the motion to con- 
tinue the caufe was renewed. On the firft day of the court 
judge Chafe delivered a charge to the grand jury, and called 
their attention in a particular manner to infraflions of the fe- 
dition law. The grand jury returned with a prefentment 
againft James Thompfon CaUender, for a libel againft the 
Prefident by the publication of a work entitled " The Prof- 
peck before Us." On this prefentment the attorney for the 
diftrift filed an indiftment which the grand jury found a true 
bilb 

Procefs was immediately iffiied on the indiAment. My 
Impreffion at the time and until very lately was that the pro- 
cefs iffiied was a bench warrant. I have lately heard that it 
was a capias. For feveral days it was believed that Callender, 
who refided at Peterfburg, could not be found, but the mar- 
flial at length arrefted him and brought him into court. Mr. 
Hay and myfelf undertook his defence. My motive was that 
I believed the fedition law unconftitutional, and of courfe op- 
preffive to any perfon profecuted under it. 

Mr. Hay and myfelf had an interview with Callender, in 
order to afcertain the grounds on which he expeded to make 
his defence. Callender informed us that his witnefles were 
confiderably difperfed, and that there were many documents 
which it would be neceflary for him to obtain before he could 
be prepared for his trial. An affidavit was dravrn, dating the 
abfence of Callender's witnefTes, the want of the documents, 
and that the counfel could not be prepared during that term. 
On this affidavit was founded the motion to continue the 
caufe. This motion was urged with great earneftnefs and 
zeal, as we were convinced that juftice could not be done, if 
the cafe was tried during that tprm. The arguments princi- 
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pally urged by us were, that the defendant had a conftitutiooal 
right to compulfory procefs for his witnefles, and to counfel, 
but that thefe privileges would be nugatory, if the court would 
not allow time to fummon the witnefles, and for counfel to 
prepare for the defence. 

When the motion was firft made, Mr. Chafe fat alone ; he 
did not abfolutely rejeft the motion for a continuance, but he 
intimated in pretty ftrong terms his opinion that the affidavit 
did not aiFord a fufficient ground to continue the caufe. Mr. 
Chafe obferved that the evidence of Mr. Giles, as ftated in the 
affidavit, was of a ferious nature, that he would let the caufe 
lie over till Monday, and in the mean time we might fummon 
fuch of our witnefles as were acceffible to us. On Monday 
Mr. Giles Hid not attend. Mr. Hay ftated to the court that 
the badnefs of the weather during the preceding day had pro- 
bably prevented Mr. Giles's attenda^nce, and aflced that the 
caufe might lie over a few hours. The judge faid we might 
cither let it lie a few hours, or until next day at our option : 
the latter was preferred. On Tuefday the motion was renewr 
cd to continue the caufe. Amongft other arguments ufed in 
fupport of this motion, Mr. Hay obferved, that by the laws of 
Virginia a perfon indi£led for a mifdemeanor was never tried 
at the term at which the indi£tment was found ; but that a 
fummons iflued againft him returnable to the next term. 

Mr. Hay farther ftated, that as the fedition law gave the 
party accufed the right to give the truth of the matter charged 
as libellous in evidence, it refulted that the law meant only 
to include the cafe of fa<Ss falfely recited, and not the cafe of 
abufe or erroneous opinions ; becaufe they are not fufceptible 
of proof, and their verity or falfehood would depend on the 
particular courfe of thinking of thofe wjio were to judge in 
the cafe. Mr. Hay faid he wiflied time to deliberate maturely 
on this view of the fedition law, and faid that if his conftruc- 
tion was correft, the jury in afleffing the fine ought not to 
regard fuch parts of. the indiftment as related to mere mat- 
ters of opinion. Here judge Chafe interrupted Mr. Hay, and 
told him he was miftaken in fuppofing the juty were to afl'efs 
the fine ; this may be the cafe, faid he, by your local ftate 
laws, but as applied to the courts of the United States, it is 
a wild notion. Mr. Chafe faid the caufe muft come on, that 
the traverfer had not ftated in his affidavit that he.could prove 
all the charges in the indiftment to be true, that it was ne-» 
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eeflary for him to prove the truth of all to obtain his acquittal^ 
and that as the abfent witnefTes were to give evidence as to 
part of the charges only, their abfence afforded no good rea- 
fon Cor ^ continuance. The motion to continue the cafe was 
over-ruled, and judge Chafe dire£led the jury to be called. 
When the jury came to the book, I ftated to the court that I 
believed there was ground of challenge to the pannel, in con^* 
fequencc of one of the jurors who were returned having ex- 
pteiTed opinions very hoftile to the traverfer. Mr. Chafe, af- 
ter looking into an authority which I quoted, and alfo into Coke 
Littleton, faid the law was clear, that our ooje^iion did not 
apply to the pannel, bu^ to die individual juror ; he further 
faid we muft proceed regularly, that we might either intro- 
duce teftimony to provethat a particular juror had exprefied an 
opinion on the cafe, or We might examine the jurors as they 
came to the book. We preferred the latter mode, and Mr. 
Hay afked if he might a(k a queftion of the firfl; juror who wag 
fworn. Mr. Chafe faid that Mr. Hay muft fubmit the quef« 
tion to his previous infpeiElion, and that if he thought it a pro- 
per queftion it might be afked. Mr. Hay ftated that the 
queftion, which he wiftied to alk, was, have you ever formed 
an opinion on the work, entitled *< The Profpeft Before Us,** 
from which the charges in the indiAment were extra£):ed? 
Judge Chafe faid &at the counfel Ihould not aik that queftion, 
that the only proper queftion was, have you ever formed and de- 
livered an opinion on the charges in the indictment ? I fay (con- 
tinued the judge,) formed and delivered; for it is not only necef- ^ 
fary that he ihould have formed, but alfo delivered an opnion, 
to exclude the juror. The judge propounded the laft mention- 
ed queftion to the firft juror, and he replied that he had never 
feen the indictment, or heard it read. The judge faid he was 
a good juror, and defired he might be fworn. Mr. Hay re- 
quefted that the indictment might be read to the juror, that he 
might be thereby enabled to fay whether he had formed and 
delivered an opinion on the indictment. The judge replied^ 
that he had already indulged the counfel as much as he could 
and they ought to be fatisned; he refufed to let the indiCtmenti 
be read to the juror. The clerk then called the jury and fwore 
them, till he came to John Bairet,t.who in reply to the previ- 
ous queftion faid, that he had never feen the indiClment, or 
heard it rea4* But Mr. Baflet feemed to have confiderable 
icruple at fervin^^, and {aid he had forooed and delivered an 
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opinion thai the book called the ProfpeA before Us, t^mt 
within the fedition law. Judge Chafe, however^ £iid he wat 
a good juror, and he was fworn and ferved as fuch. The wit- 
n^es on the part of the profecution were called and fworn, 
and amongft others Mr. Rind was exadnined to prove the piib^ 
lication of the Profpeft before Us. Mr. Hay obfenred that 
no witnefs, who was any way concerned in the printing of the 
profpe£l, was bound to criminate himfelf. Mr. Chafe admit* 
ted dxis to be correft, but declared that the witnefies might reft 
affured that no perfon would be profecuted in confequence^of 
any evidence given in the cafe then before the court. Under 
thefe circumftances Mr. Rind proved that he had printed part 
of the profpe£l for Callender, and took out pf his podcet fome 
of the original (heets from which he had printed parts of the 
work. Judge Chafe himfelf compared thefe (heets with the 
work as publifhed, and they were found to corrd^ond. After 
the teilimdny on die part of the profecution was finiihed, CoL 
. Taylor of Caroline was called on the part of the traverfer, and 
after he was fworn, judge Chafe aiked with apparent hafte and 
earneftnefs of manner, what we expc Aed to prove by that wit* 
nefs. We faid we expedled to prove that Mr* Adams had avow« 
ed in the prefence of the witnefs fentiments favorable to monar* 
chy or ariftocracy, and that he had voted in the Senate againft 
the fequeftration of Britiih debts^ and the fufpenfion of com- 
mercial intercourfe with Great Britain. Judge Chafe then 
faid that we muft reduce the queftions to writing. This 1 
ebje£led to, and ftated that it was a thing very uAufual in 
our courts, that it had not been required by the court of the 
diftrifl attorney, when he examined witnefles againft Callen** 
d^r, that it involved a dangerous principle, and was calcu* 
lated to fubjedl every queftion of fa£l to the controul of the 
court; beGdes I added that I did not know the extent to which 
col. Taylor's evidence would go, that I tviflied him to ftate 
All he knew, and that very probably the examination would 

P»nt out new queftions proper to be aflced. I then ftated that 
the court infifted on th: queftions being reduced to writings 
I would comply with their dire£iion, but dbat I hoped it tirottld 
not be confidered as precluding us from afking afty additional 
queftiom* The queftions were then reduced to writings and 
mre as follow> nz t 

1 . Did yoii ever hear Mr. Adams expreis any fentinaentt 
fivoraUe to monarchy or ariftocracy^ and what were they ? 
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1. iKd you «rer hear Mr. Adams, whilft Vice*Frefidenty 
jBxprefs his diiapprobation of the funding fyftem ? 

3. Do you know whether Mr. Adams did not in die year 
1794) vote againfl: the fequeftration of Britifli debts, and the 
fufpenfion of intercourfe with Great Britain ? 

Judge Chafe, after examining the queftions, declared col. 
Taylor's erideace inadmifTible. No evidence can be received, 
Ctid the judge, which does not go to juftify the whole charge ( 
the charge is, that the Prefident is a profeffed ariftocrat, and 
lias proved faithful and fervicead>k to the Britifh intereft. 
Now, you muft prove both ihefe points, or you prove nothine, 
aad i6 y<mr evidence relates tp one only, it canndt be receivea ; 
you muft prove all or none. Thefe, I believe, were the pre- 
cife words of the judges I think it right here to ftate that af- 
ter Mr« Chafe had declared colonel Taylor's evidence inadmif- 
lible, he {aid to the diftridl attorney, that although the quef» 
done were improper, be wiihed the attorney would confent 
fo let them be aflced of die witneCs. The attorney faid, he 
could not confent. The evidence of colonel Taylor being 
excluded, the attorney for the United States addreifed the ju- 
ry, and Gomiaeated at confiderable length on the indi£tment. 
After that, Mr. Wirt addrefied the jury for the defendant* 
He fnremtfed thait the counfel for the traverfer were placed in 
a very embanafied fituation ; that the prifoner during the 
fatme term was prefeuted, indi&ed, arrefted, arraigned, tried ; 
and that this precipitatioo precluded the poifibility of obtain* 
ing witnefles or making the nece€ary preparations for argu* 
log a caufe of (o much magnitude. Here judge Chafe in- 
terrupted Mr. Wirt, and told him, that he would not fufier 
mij thing to be faid which reflected on the court. Mr. 
Wirt laid he did not mean to refled: on the court, his obje£l 
was only to apologize to the jury for the lamenefs of the de- 
fence. Mr. Chafe replied that his apology contained the ve- 
ry refle£tion he difclaimed, and defired him to go on with 
the caufe. Mr. Wirt then faid, that an z£k of afiembly had 
adopted the comaion law of England as a part of the laws of 
Virginia, that an a£k of Congrefs had dire£i:ed the United 
States courts fitting in Virginia to conform to the laws of the 
ftarte sn which fuch court might happen to fit, that by the 
common law the jury had a right to decide on the law as wdl 
at the hSt ; he then faid, that if the jury upon enquiry (hould 
find the fedition law unconftitutional, they would not conr 
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fidcr k as law, and if they did, they would violate thci^ 
oaths. Here Mr. Chafe faid to Mr. Wirt, fit doWn fir. Mr* 
Wirt endeavored to explain, and faid I am going on, fir, to— - 
No fir, faid Mr. Chafe, you arc not going on, I am going on. 
Judge Chafe then read from a paper, which he held in his 
hand, an^ inftruAion to the counfel that they fhould 'not ad- 
drefs the jury on the conftitutionality of the a& of Omgrefs, 
but that arguments might be addrefied to the court to prore 
the right of the jury to confider the conftitutionalitf. Mr. 
Wirt then addreffed the court. He faid he had not confider- 
cd the cafe elaborately,. that it appeared to him fo ckarly that 
the jury had the right contended for, that he did not imagine 
it required any great refearch to prove it. ' He then proceed- 
ed to date that it was certainly the right of the jury to con*- 
fider of and determine both law and fa£l. Mr. Chafe here 
remarked that Mr. Wirt need not give himfelf trouble on that 
point ; we all knovtr, f»d he, that the jury have a right to de- 
cide the law. Mr. Wirt then faid he,fujq)ofed it equally 
clear that the conftitution is the law. Yes, fir, faid Mr. 
Chafe, the fupreme law. If then, faid Mr. Wirt, the jury 
have a right to decide on the law, and if the conftitution is 
law, it follows fyllogiftically that diey have a right to decide 
on "the conftitutionality of the law in queftion. A nonfeqmiury 
fir, faid judge Chafe. Here Mr. Wirt fat down. 

I follpwed Mr. Wirt, and fpoke concifely to piove the right 
of the jury to decide on the conftitutionality of the fedition 
aft. I believe I was not interrupted. 

^ .Mr. Hay followed on the fame fide, and in the courfe of 
the difcufiion laid down the pofition, that the jury had a right 
to decide the law as well as the fa£i:. Mr. Chafe interrupted 
him, to aflc whether he meant to extend his pofition to civil as 
we]l as criminal cafes ; for if you do, ,fir, faid the judge, you 
are wrong ; it is not law. Mr. Hay faid he believed the.po- 
fition to be univerfally true, but it was fufficient for his pur- 
pofe if it was true in criminal cafes. Mr. Hay proceeded a 
very little way further, before he was again interrupted by 
judge Chafe. Mr. Hay, who had been during the caufe fre« 
quently interrupted, then folded up his papers, and appeared 
fo be retiring from the bar. Mr. Chafe, addreifing him, fatd, 
po on fir. No fir, faid Mr. Hay, I will not go. What, fir, 
iaid Mr. Chaibi will not you proceed with your (»ufe ? No, fir* 
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(kid Mr. Hay : my mind is made up, and I will not proceed. 
The judge told Mr. Hay he need hot be captious. Mr. Hay 
replied, he was not captious. The judge faid, go on, fir ; 
proceed, and you (hall not again be interrupted^ you may fay 
what you pleafe. 

Mr. Hay, Mr. Wirt, and myielf left the bar at the fame 
moment, and I cannot ftate what happened after with any de- 
gree of certainty ; Callender was however convi£ted. 

Mr. Randolph* When you obferved to the court, at the 
time you were direfted to reduce your queftions to writing, 
that the attorney for the United States Iiad not been requirea 
to do die fame, was there any reply made by judge Chafe ? 

Mr. Nicholas. It was, I believe, ftated by judge Chafe 
that the attorney for the United States had at the opening 
ftated what he expeded to prove by his witneffes. 

Mr. Randolph. Did you hear any offer made by the court 
to poftpone the trial of Callender for a month? 

Mr. Nicholas. No fir, I did not hear fuch an offer, and I ne- 
ver heard it fuggefted until within a week or two, that fuch an 
offer was alleged to have been made. If fuch an offer had been 
made,^ I am fure we ihould have accepted it, as I know very 
well that a poftponement would have been the moft accepta- 
ble thing to us, except a continuance until the next term. 

Mr. Randolph. Did the opinion of the court appear to be 
given after confulting with the diftrifl: judge ? 

Mr. Nicholas. I never faw judge Chafe confult judge Grif- 
fin but once, and that was after he had declared colonel Tay- 
lor's evidence inadmiffible ; he turned to judge Griffin, and 
afked whether his brother judge agreed with him, to which 
judge Griffin affented. 

Mr. Randolph. Did judge Chafe make ufe of any rude, un- 
ufual, and contemptuous expreffions to the counfel, and what 
were they ? 

Mr. Nicholas. I recolle£^ when he over-ruled colonel Tay- 
lor's evidence, he faid, my country has made me a judge, and 
it is my duty to pronounce the law, the evidence of the wit- 
nefa is inadmiffible, the counfel for the traverfer know it to 
be fo, but they wiih to deceive and miflead the populace. I 
take the refponfibility of this decifion on myfelf, and fay the 
evidence cannot be received. 

At another timei Mr. Chafe told the counfel^ that they had 
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all along midaken Urn bafincfs^ and kept prefling their mif- 
takes on the court; and faid repeatedly that what we urged as 
law, we knew not to be law. Many remarks of a fimilar nature 
were made, and in many inftances the judge {eemed to en«- 
deavor to throw ridicule on the counfel. When Mr. Hay 
was endearoring to prove that the declaration in the indi£l- 
ment, that the libd was of the tenor and eSed following, 
held the profecutor to a ftrift and literal recital, Mr. Chafe 
(aid that it was not bw; the oounfel have contended, faid he, 
tiut the recital ought to have been verbatim et literatim; I 
wonder, continued he, that they have not contended for punc* 
tuatim alio. In another inftance, when Mr. Hay was ad- 
ducing authorities to fhew that the title of the book ought 
to have been ftated in the indiflment, Mr. Chafe obferved he 
knew there were cafes in which the title was recited. I re» 
mexid>or one, continued he, in the cafe called the Nun in her 
Smock ; but though it was recited in that cafe, it was not ne«* 
ceflary, nor is it fo in any cafe. It is difficult in language to 
convey an adequate idea of Mr. Chafe's manner ; but in thefe 
and fimilar inftances, from the farcaftic way in which he ex* 
prefled himfelf, it was evidently his intention to throw ridi* 
cttle on the counfel. 

Mr. Randolph. You fay that on the rejection of colonel 
Taylor's evidence, judge Griffin was confulted by judge 
Chafe ; was he confulted before, or after the opini<m of the 
^urt was prcmounced ? 

Mr. Nicholas. It was after. 

Mr. Randolph. In fpeaking of the diftri£): attorney^ who, 
he faid, had in opening the ca& ftated the purpofe for which 
he meant to introduce the witnefles, do you recoUe£l that be 
faid wf were not bound to do this, and by the word we iden- 
tifying himfelf with the public profecutor ? 

Mr. Nicholas. I recollecl that judge Chafe in the courfe of 
the trial iifed the term we in the manner alluded to ; but I do 
not recollect with certainty in what part of the trial it was. 

Mr. Randolph. Were you attorney general of the ftatc of 
Virginia at that time i 

Mr. Nicholas. I was, fir. 
, Mr. Randolph. Did judge Chafe apply the epithet young 
men or young gentlemen, to you and the other coutifel for the 
kaver&x ? 
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• Mr* Nicholas. I do not perfcftly Tccolleft whether he 
iaid young men or young gentlemen. I believe the latter, 
and as applied to inc> it was true, for I was then a very young ' 
man» 

Mn Randolph. Is it the pra£lice in Virginia to ifTue a 
capias to take the body of the party on prefentmcnts for mif- 
demeanors at the term when the prefentment is made, or the 
indi£tment found ? 

Mr. Nichdas. By our a£i of aflembly the proceedings on 
an indiflment or information for a mifdemeanor^ is by fum- 
mons returnable to the next term, and if the fummons is re- 
turned executed, and the party does not appear, a capias 15 
awarded returnable to the fucceeding term. If the party 
comes in and pleads, his plea is received, and the caufe ilanck 
over to the next term. 

Mr. Randolph. Did you ever know the party in fuch cafe ' 
ruled to trial the fame term the prefentment was made ? 

Mr. Nicholas. Never. 

Mr. Randolph. Did the counfel for the traverfer refer to 
the a£l of aflembly, by which a fummons is declared to be the 
proper procefs ? 

Mr. Nicholas. Mr. Hay mentioned it in his argument for 
^ continuance ; he faid that as the laws of Virginia pointed 
out a fummpns as the proper procefs, and there was no a£l of 
Congrefs direfting a different procedure, he thought the 
United States courts (hould allow the fame time which the 
ftate laws did. ^ 

Mr. Harper, When you fay that Mr. Hay referred to the 
law in queftion, do you mean he cited the particular aA of 
aiTembly ? 

Mr. Nicholas. No, fir, he referred generally to the Virginia 
laws, and faid fuch was the procefs pointed out by them. 

Mr. Harper. You faid that the term we was ufed by Mr. 
Chafe ; how did^ou underftand him to apply the expreuion ? 

Mr. Nicholas. I thought he identified himfelf with die 
profecution* 

Mr. Harper, In what part of the trial did this take place j 

Mr. Nicholas. I do not particularly recollefl, biit I am 
Cure he ufed the term tiv in the fenfe (bated. 

^r. Harper. Is it unufual to give teftimony by a perfoa 
concerned in the commiifion of the ofience for which another 
it indited, and do you not as attorney general of Virginia 



192 

«onGderityour duty to promifea witnefs in fucb cafe that Jie 
(hall not be profecuted for any thing he may then teftify ? ' 

Mr. Nicholas,* No cafe has occurred fince I have been in office 
in which fuch promlfe was made. 

Mr. Harper. Arc you coxxtdty fir — do you particularly 
remember whether you was attorney general of Virginia at 
the time of the trial ? 

Mr. Nicholas. I certainly was — ^I had been a (hort time 
before the trial appointed by the executi¥e, fubje£); to the 
approbation, or reje&ion of the next legillature. 

Mr. Nicholfon. You fay the counfel were frequently in- 
terrupted, pray how frequently ? . 

Mr. Nicholas. The counfel were frequently interrupted 
during the trial \ and as a general chara£ler of the trial, I caa 
fay that, on moft of the points which were made, not many 
fentences were uttered by the counfel at a time without inter- 
ruption* 

The Prefident. Were you prefent when the procefs was 
ruled againft Callender ? 

Mr. Nicholas. I believe procefs was awarded whilft the 
court was fitting, but my impreffion at the time was that it 
was a bench warrant. 

The PreftdenU Was aiiy thing faid in court againft its being 
liTued ? 

Mr. Nicholas. There was not. 

The Pre/ident. By whom was the procefs made out ? 

^r. Nicholas. I do not pofitively know. I fuppofe it wat 
made out by the clerk, but whether by thq p^icular direc- 
tion of the court, or under an idea that it was of courfe, I do 
not know. 

JOHN THOMSON MASON /worn. 

Mr. Randolph. It has been contended on the part of the 
refpondent, that the quo animo determines the guilt or in- 
nocence of an adion ; now, if the quo ammo with which he 
went down to Richmond to execute the fedition law, can be 
fliown, it will have an important bearing on his condu£l. I 
wifh therefore to aik the witnefs this queftion : Did you ever 
"hear judge Chafe, previous to the trial of Callender^ utter any 
expreffion, and if any, what was it, on the fubje£t: of Callen- 
der's ptofecutiony or fefpefting the book called the Profpeft 
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Before Us ; did he fay that the counfel at the Virginia bar 
were afraid to prefs the execution of any law, and particularly 
the fedition law ; did he fay he had a copy of that book, or 
what did he fay ? State the circumftances particularly. 

Mr. Mafon, The queftion refers to circumftances of which 
I have but an indiftin£l recolleflion, and which happened in 
a way, which renders it extremely unpleafant on my part to 
relate them. Judge Chafe prefided in the circuit court held 
at Annapolis in the fpring of the year 1 800 ; during the term 
a man by the name of Saunders, was tried for larceny and 
found guilty. After fentence was pafled upon him, he was 
taken out of court to receive it. The prefs of the people 
being very great, the judges and myfelf were detained within 
the room. Judge Winchefter, judge Chafe and myfelf had a 
converfation, altogether of a jocular complexion. I think it 
was juft after he delivered, his valediftory, but how to conneft 
the circumftances at this time, I do not know. I remember^ 
however, that he a iked me my opinion of the book called the 
Profpeft Before Us ; I told him* I had not feen it, and from 
the charafter I had heard of it, I never wiihed to fee it. He 
told me in reply, that Mr. Luther Martin had fent a copy to 
him, and had fcored the parts that were libellous, and that he 
would carry it to Richmond with him as a proper fubjedl for 
profecution. There was a good deal of converfation beiides^ 
but I do not recoUeft it. There was one expreffion, however, 
that he ufed, which juft occurs to my memory, and which I 
will repeat, that before he left Richmond, he would teach tne 
people to diftinguifh between the liberty and licentioufnefs of 
the prefs. He faid that he was as fincere a friend to the liberty, 
as he was an enemy to the licentioufnefs of the prefs. There 
was a fentiment he exprefled, which I cannot undertake to 
give in his precife words, that if the commonwealth or its in* 
habitants were not too depraved to furnifb a jury of good and 
refpeAable men, he would certainly punifh CaUender. I do 
not precifely recolle£i: the words^ : I never repeated this con- 
verfation before, and feldom or ever after it occurred, thought 
of it. 

JOHN HEATH fwom. 

During the trial of J. T. CaUender, I attended at the court 
vxh Richmond as one of the bar. 1 1^ occafion to apply to 
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the court for an iRJunf^bn. The motion not having been de- 
cided upon, I went round to Crouch's, where judge Chafe 
lodged, and found him in his, chamber alone, in which I 
thought myfelf very fortunate. We then talked over the ap- ' 
plication I had made the day before for an injun£l:ion ; while j 
talking on it, Mr. David M. Randolph, the then marihal^ | 
ftepped in with a paper in his hand. ^Xhe judge accofted him, I 
and afked what he had in his hand. He faid that he had the | 
pannel of the petit jury fummoned for the trial of Callender. I 
This was after the indictment was found by the grand jury. Af- 
ter Mr. Randolph had mentioned that it was the pannel of the 
petit jury that he had in his hand, ju^ge Chafe immediately ^ 
replied, have you any of thofe creatures called democrats on 
the pannel. Mr. Randolph hefitated for a moment, and then ; 
faid that he had not made any difcrimination in fummoning j 
the petit jury. Jude Chafe faid, look it over, fir, and if there 
are any of that defcription, ftrike them off. This is all I know 
of this affair. 

The court rofe at 4 o'clock. 

WEDNESDAY, Fehuary 13. i 

The court was opened at half past 2 o'clock. 
Present y the Managers, attended by the House of i 
Representatives in committee of the whole ; and 
Judge Chase, attended by his counsel. 

JAMES TRIPLETT fwor/i. 

Mr. Randolph. I wifli to know whether you ever heard , 
previous to, or during the trial of Callender any expreflion* 
ufed by the refpondent judge Chafe, manifefting an hoftility 
towards J. T. Callender, and what were thofe exprefliona ? 

Mr. Triplett. I recolleft to have had a converfation with 
judge Chafe on our paflage in the ftage down to Richmond* 
A book was handed to me by him, and I was afked if I had 
read it. I was afked whether I had ever feen him (Callender). ** 
t told him, I never had feen him. There was a flory recited 
about the arreflof Callender by a warrant of a magiflrate un- 
der the vagrant afl: of Virginia — I recoUeft that the judge's 
reply was " it is a pity you have not hanged the rafcal." 

Mr. Randolph. Was there any other expreffions of this na-« 
ttt^re ufed| after you got to Richmond ? 
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Mr. Triplitt. I did not hear any thing particular; but I 
think the judge did fay ibmething about the government of the 
United States fhf wing too much lenity towards fuch renega« 
does. I do not recolleft any other converfation pai&ng between 
us at that time, until after the court was fitting, when judge 
Chafe was the firft who informed me of the prefentment being 
made by the grand ^ury againft Cailender. At the fame time 
he informed me that he expe£):ed I would have the pleafure of 
feeing Cailender next day before fun-down, that the marflial 
had that day darted after him for Peterfburg. 

Mr. Randolph, We wifli you as well as your memory ferves, 
to ftate not only the fubftance, but the exadl exprefiions lifed 
by the judge. 

Mr. Triflett, 1 will ftate them as well as my memory ferves 
me. Some time after this converfation, I met the judge at the 
place where he boarded; he faid that the marfhal had returned 
without Cailender, and ufed this expreffion, I am afraid we 
fhall not be able to get the damned rafcal at this court. 

Mr. Randolph. You fay a copy of this book was handed 
to you by judge Chafe. Did you read it, fir? 

Mr. Triplett. I read feveral paflages of it. 

Mr. Randolph, Were they marked? 

Mr. Triplett. I faw feveral paflages marked; but by whom 
I do not know. 

Mr. Randolph. Do you remember any particular paflages 
Aat were marked ? 

Mr. Triplett. I do not. I have ftated every thing I recol- 
left; but if the gentlemen have any queftions to a(k I am ready 
to give them an anfwer. 

Mr. Martin. I will a& how many days you refided at the 
fame houfe with the judge? 

Mr. Triplett. I think, fix days. 

Mr. Martin. Do you recoUefl: whether my name was not 
marked on the book, which judge Chafe handed to you ? 

Mr. Triplett. I do not. 

M^. Harper. Can you ftate the day of the month, or of the 
week, when the laft converfation pafled ? 

Mr. Triplett. I think it was Sunday, but I am not pofitive. 
I made no minutes, as I never expefted to be called upon to 
anfwer enquiries of this kind; 

Mr. Harper. How long was it after the firft converfation 
with the judge, when he mentioned that the marflial had gone 
after Cailender ? 
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Mr. Triplett. I do not precifely rccoUefl:. It was not, I 
think, fo much as three days. I do not think it was fo much 
as two days ; but I cannot be pofitive, after fo great a length 
of time has elapfed. 

Mr. Harper, Do you recoiled who travelled with you in 
the ftage from Dumfries to Richmond ? 

Mr. Triplett. I cannot recoUeft."— The ftage was much 
CTOuded from Dumfries to Frederickfburg \ and there was 
a paiTengertakeninat Stafford court-houfe. 

Mr. Harper. Well, fir, how was it from Fredericksburg | 
to Richmond ? 

Mr. TriplHt. I do not particularly recoiled ; but there ^ 
were paffengers repeatedly getting in all the way. 

Mr. Harper. Did this converiation take place before you ; 
feached Stafford court-houfe ? 

Mr. Triplett. It was after. 

Mr. Harper, Wa§ it between Frederickfburg and Rich-^ 
mond i 

Mr. Tripfett. Yes, fir, 

Prejident. Had you any converfation with judge Chafe pre* 
Tious to this interview ? 

Mr. Triplett. fJo, fir. 

Prejident. Did you fit together in the ftage ? 

Mr. Triplett. We did the Second day, and it was then the 
converfation pafied. \ 

Mr. Hopkinfon. Wlien was it, that for the firft time, yott 
mentioned this converfation to any body ? 

Mr. Triplett. I do not recojlcft when I mentioned it the 
firft time ; but I remember to have communicated it to gene* 
ral Mafon pn my return to Dumfries, 

Mr. Nicholfon. Have you fince mentioned it to others ? 

Mr. Triplett. Frequently. 

On the fuggeftion of Mr. Randolph, that Mr. Triplett had 
fradured his wrift, from which he apprehended ferious con* 
fequences, he was difmifled with the confent of the counfel 
fpr the refppndent, from further attendance on the court. 

At the inftance of Mr. Lee, JOHN HEATH, examined 
yefterday, was again called in. •* 

Mr. Lee. You mentioned yefterday that you made two 
applications for an injunftion. Were they made at the judge'a 
chambers, or in court i 

Mr, Heath. I mentioned that I made the application to the 
pourt, and that it was not then granted. I then ftated th<it * 
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I went to fhe judge's chambers the next day before the court 
met. 
. Mr. Lee. Who compofed the court when the injunftion 
was moved in the firft inftance ? 

Mr. Heath, I think, but I cannot be particular, that judge 
Griffin was there. He was, however, there the next day. 

Mr. Lee. At what time of the day was it that you wcn^ 
to the judge's chambers refpeding your application for the 
injun£tion ? 

Mr. Heath. It was immediately after breakfaft. We ge- 
nerally breakfafted early. Immediately after I waited upon 
him. I think it was between 8 and 9 o'clock. 

Mr. Lee. What fpace of time were you there .? 

Mr. Heath. I do not think I was there quite half an hour. 

Mr. Lee. Was the bill read by yourfclf, or put into the 
hands of the judge to read it, at die time you made the ap- 
plication at his chambers ? 

Mr. Heath. I do not recoiled to have prefented the bill 
to the judge. I am not pofitive that I had the bill with me. 
I called upon him for the purpofe of learning the reafons, 
why he did not grant the application. [Here the witnefs 
related fome remarks of judge Chafe on the application for 
an injunAioui which were too indiftin£lly heard to be re- 
ported.] 

Mr. Lee. Who were prefent at the judge's chambers at 
the time you ftate the converfation took place between judge 
Chafe and Mr. David M. Randolph refpeAing the pannel of 
the jury ? 

Mr. Heath. No other perfon was prefent but myfelf. When 
I came in I found the judge alone, and I thought myfelf for- 
tunate in fo finding him. We had been in converfation by 
ourfelves for 8 or iq minutes before Mr. Randolph came in. 

Mr. Lee,. Was any perfon prefent at the door, or was the 
door open at the time ? 

Mr. Heath. I do not recolle£b that there was ; but it ap- 
peared to me that as I was going into the houfe, fomebody 
was coming out \ and I found the judge alone, I am pofitive 
when I entered ; and we continued alone until Mr. Randolph 
ftepped in. It ftruck me there might have been fomebody 
that came in at the main door of the houfe between the time 
I was there and Mr. Randolph's coming in ; but I am not 
certain* 
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Mr. Lee, You fay fomebody was coming out, when you 
went into the room. Was it Mr. Randolph ? 

Mr. Heath. No^ fir^ I faid there might be fomebody com- 
ing out, but whether out of his chamber, or out of another 
room, I am not certain ; but when I entered his chamber I 
found him alone, and I thought myfelf fortunate in fo finding 
him. 

Mr. Lee. On what day of the week was this ? 

Mr. Heath. I do not recoUeft. 

Mr. Lee. How many days was it after your motion to the 
court before you went to the judge's chambers ? 

Mr. Heath. I do not recollcft ; but I think it was a few 
days after the bill againft Caliender had been found,' and he 
had been arrefled ; but as to days, hours and minutes, I do 
not pretend to recoiled them. 

Mr. Lee. Am I to underftand that it was after Caliender 
appeared in courts? 

Mr. Heath. I do not fay fo. It was after Caliender was 
brought forward by the marlhal, and a true bill found. I 
think it was immediately after ; but I do not recoUcft whe-- 
ther a day or two after, 

Mr. Lfe. Did you go to judge Chafe's chambers on any 
bulinefs more than that ont time i 

Mr. Heath. No — I never did more than that one time. 

Mr. Chafe. It Was with the motion. 

Mr. Heath. Yes, fir, it was with the motion. 

Mr. Randolph. Did you at; any, and at what time, ipen- 
tion this circumftance, and to whom did you mention it ? 

Mr. Heath. As foon as it happened, I confidered the con- 
vcrfation improper, and I thought I had a right to relate it, as 
I did not vifit Mr. Chafe as a friend, but as a judge in his^ 
judicial charader to perform the duties of his office, and on 
bufincfs which might have been done in open court as well 
as at his chambers. I mentioned it to Mr. Hugh Holmes, 
alfo t9,Mr. Meriwether Jones. 

Mr. Randolph. Do you mean Mr. Holmes, the prefcnt 
fpeaker of the Houfe of Delegates of Virginia ? 

Mr. Heath. Yes, fir. 

Mr. Randolph. You ftate that you mentioned it to Mr. 
Holmes and Mr. Jones — did you mention it to any bpdy elfe ? 

Mr. Heath. I was fo much impreiied with it, that I men- 
tioned it to feveral others. 
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Mr. Nichotfin. Did you fay that you made this communi-* 
cation to thofe gentlemen immediately after the converfation 
occurred ? 

Mr. Heath. On the very day, and within an hour after- 
wards ; and I have fince mentioned it frequently to others — 
I never kept it a fecret. 

Mr. Hopkinfon, Was this converfation on the day of the 
trial of Callender, or how many days before ? 

Mr. Heath, I do not recolle£l whether Callender wa« 
tried that day 5 I mentioned yefterday that I did not attend the 
trial. 

^eflion. Did you make your motion at the fame term that 
Callender was tried ? 

Mr. Heath. Yes, fir— There were intervals in which mo- 
tions were made by counfeL During one of thefe intervab I 
made my motion for an injun£):ion. Callender had not thea 
b^en tried ; I do not know that when I made the motion the 
marihal had returned with Callender, but I made it the day 
before I went to the judge's chambers. 

Mr. Nicholfon. Was the converfation before the impanneU^ 
ing of the jury in the cafe of Callender ? 

Mr. Heath. Yes, fir — The marfhal came ill during the 
time I was in converfation with the judge, it appeared to me, 
to (hew the judge what kind of a pannel he had. 

At the requeft of Mr. Harper, and with the confent of the 
managers, JOHN BASSET, a witnefs on the part of judge 
Chafe, was fwom and examined, in confequence of the pe- 
culiar fituation of his family requiring his immediate return 
home. 

Mr. Harper. Relate the circumftances that took place 
relative to your being fwom on the jury, 09 the trial of Cal- 
lender, and what the application to the court was on your be- 
half ? 

Mr. Bajfet. The circuit court of the United States at which 
James T. Callender was prefented and indited for a libel, was 
held on Monday the 2d or 3d of June. I left home in the 
morning and arrived in Richmond as early as might be ex« 
pe£ted. On my arrival I faw David M. Randolph, who was 
Handing at a comer of a ftreet ; perceiving me, he came to- 
wards me; before I alighted from my horfe, he informed me that 
I had been fummoned as a grand juror, and diat for not ap- 
pearing, had been croftdj that it was my 4uty to go to thf 



court and juftify myfelf for my abfence i that he fummoned 
me on the petit jury for the trial of Callender, and that my 
ferving in that capacity would be an apology for my previous 
abfence. I prefented myfeif to the court, but the trial did not 
come on that day. The fecond day I attended alfo. I knew 
very well that the law under which the traverfer was to be 
tried, was odious to my fellow citizens ; I knew it was coq« 
ceived to be a great oppreffion to the liberty of the fubjed, 
and I believed that great umbrage would be given to the mais 
of the people by thofe who ihould undertake to execute that 
law. I was weak or wicked enough to be among that clafs of 
people called federaliils, and I did believe that the law [fedi- 
tion law] was conftitutional. I felt myfeif bound when call- 
ed on to be a jury man, to make a declaration of my political 
fentiments. I made this delaration to relieve the imprei&on 
on my own mind, and not in order that it (hould be confider- 
ed that I declined, in confequence of my political opinions, to 
ferve on Callender's trial, or in any other cafe. I thought it 
poflible that I might be excufed ; but if I were found by the 
court to ftand in a proper relation between my country and the 
traverfer, I would cheerfully ferve. My objefl: was to juftify 
my own condufl to myfeif, and to the whole world. I made 
ufe of thefe expreiBons^ and I believe I repeat the very words, 
but I am well affured that I ihall exprefs the force and efficacy 
of what I faid. I declared to the judge that my politics were 
federal ; that I had never feen the book called the Profpeft 
Before Us, but I had feen in a newfpaper fome extracts from 
it; that if the extrafts were correftly taken from the book, 
and if the traverfer was the author or publiflier of that work, 
it appeared to me that it was a feditious a£t, that I had formed 
and expreffed as unequivocal opinion, that the book was a 
feditious a£):, that I had never formed an opinion in refpeA 
to the indi£l:ment,^ for I had neither feen it nor heard it read. 
The court confidered me a good juror, and I was fwom ac- 
cordingly. After the trial had been gone through, the jury 
retired to their room. I informed the jury that I thought we 
ihould have the book read through. 
y The Freftdent here flopped the witnefs, and informed him 
that it was a ufelefs wafte of time to relate what took place 
in the room of the jury. 

The witnefs, however, continuing the ftatement he had 
previoufly begun, the Prefident defired him to go on, if it were 
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ncceflary for the purpofc of connefiing the teftimony he had 
to give ; but to pa£s over what occurred among the jury as 
briefly as poffible. 

Mr. 'Sajfet. I told the jury that I thought the book fhould 
be read. The jury did not at firft agree, but the greater part 
of it was afterwards read. In refpeit to the general progrefs, 
I will ftate orie point that makes a great impreffion on my 
mind ; I do not pretend, however, to a fuperior recolledlion, 
cfpecially after a lapfe of five years, during which I never 
dreamt it would be the fubje<£l of difcuf&on ; but I will give 
^my impreffions; The judge, addreffiiig the counfel for the 
travcrfer faid, when my country invefted me with my facred 
office, it placed nie under an obligation to adminiiler juflice 
according to law ; this I am determined to do, and I have done 
it. I have decided what the law is, but this decilion is not 
conclufivc againft the traverfer. If any exceptions are made 
by his counfel to my decifion, they may be reduced to writ- 
ing, and if I have committed errors, a fuperior tribunal fhall 
correft them. 

Mr. Randolph, You ftated that you had read extracts from 
the Profpeft Before Us in newfpapers, before you were im- 
pannelled on the jury, which imprefied you with the opinion 
that it was a feditious publication. After reading over the 
l>ook, did it appear to you to anfwer that defcription ? 

Mr. Baffet, I thought it was more libellous than the extrafts 
I had feen. ^ 

Mr. Randolph. The extrafts and the book did not then cor- 
respond. 

Mr. Baffk, I cannot fay. I could not (ay die extra£ts 
were the fame with what I read in the book ; I only recol- 
lect diat my impreffioti was that ihey were the fame. I could 
not then^ nor can I now fay they were conformable to the 
book, but my impreffion is, that they were the fame in fub^^ 
ftance. 

Mr. Hafper. Did you mean to fay that tiie contents of the 
book were more libellous than the extras? 

Mr. Buffet. I meant to fay, that after I had read the book, 
my impreffions were that it was more libellous than I conceiv- 
ed it to be when I read the extra£ls. 

Mr. Nicholfon. Do you recoiled at what time you arrived 
in town ? 

26 



202 

Mr. Sajfet. I carinot recoUeft, but I believe foon after the 
court met : that morning I rofe early and rode 22 milesy about 
four hours riding. 

Mr. Nichol/on. Was the book given by the court to the 

Mr. BaJJet. I underftood that it was delivered by the court 
to the jury for their infpedion> and to compare the extra&s 
from the book, and fee whether they were corre£Uy taken, 
but I do not recolle£k that the judge particularly called our 
attention to the book, and directed us what was to be done 
with it ; but my recollection is that the book was delivered to 
us. 

Mr. Rodney. Was the indiflment read after all the jury 
were fwom ? 

Mr. Bajfet, I do not recolle£t that the indictment was read 
till after the jury was fwom. 

Mr. Rodney. Had the book given to the jury any paflages 
fcored ? 

Mr. Bajfet. I think it had. 

Mr. Rodney. Do you know whether the paflages marked 
formed any part of the indictment ? 

Mr. Bajfet. I cannot fay ^at I recolledt. 

Mr. Campbell. When you were fworn did you underftand 
that the charges in the ihdiCtment were taken from the book 
called the Profpeft Before Us ? 

Mr. Bajfet. It was a fubjeCt of general notoriety, that the 
indictment was drawn from the ProfpeCt Before Us. 

Mr. Campbell. What authority had you for fuppofing that 
the extracts you had read were taken from the ProfpeCt Before 
Us? 

Mr. Bajfet. I had no authority but the newfpapers, they 
purported that the extraCts were taken from the book caUed 
the ProfpeCt Before Us. 

Mr. Randolph. Have you any reafon to believe that the 
-extracts in the newfpapers were not taken from the book ? 

Mr. Bajfet. I firmly believe they were taken from it. 

Mr. Hopkinjon. Was the book which you took out that 
which was given in evidence during the trial i 

Mr. Bajfet. Whether it was the book which was furnifli- 
ed by the profecutor and handed to us by the agent of the 
court, I cannot tell. 

Mr. Hopkinjon. At what hour did the court meet ? 
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Mr. Bqffet. I believe about lo o'clock. 

The Preftdent. I underftand you as faying that you never 
faw the book, until you faw it in court ? 

Mr. Bajfct, I am firmly and fully fo imprefled. 

The Preftdent. When you were queftioned as a juror, I 
underftand you to have faid, that if the extracts you had 
read were correftly given, the matter was libellous ; did you 
fay that you had formed an opinion ? 

Mr. Bajfet. No, fir, nor that I had delivered an opinion, 
but I faid that if the traverfer was the author of thofe ex- 
tra(Ss, he was guilty of a breach of the fedition law. I re- 
peat every expreffion that is now remaining on my memory. 
I anfwered fo far as to the fa£t. The enquiries extended no 
farther than to making up my opinion on the extrafls contain- 
ed in the newfpapers. It had no conne£tion whatever with 
the book. I do not know that I ftated to the court that I had 
exprefTed an opinion. 

Mr. Harper. Did you make an application to the court to 
be excufed, or did your obfervations arife from motives of 
delicacy ? 

Mr. Bajfet. If my memory does not fall me I did not fo- 
licit the judge to excufe me ; the office of a juryman is no 
doubt always an unpleafant one, but when I am called upon 
to perform a duty, I do not (hrink from the talk. I had fome 
doubts whether my mind was in a proper ftate to pafe between 
my country and the traverfer. It was to remove thefe doubts 
that I made the declaration and for no other purpofe. 

Mr. Lee. On what day of the week was Callender tried ?"" 

Mr. Bajet. I arrived about lo o'clock on Monday, and 
the next day the jury were fwom at the ufual time. 

Mr. Bayard. What was the general deportment of the 
judge to the counfel, and of the counfel to the court ? 

Mr. Bajet. The different coloring through which the famoi 
things are feen make fome men fee things differently from 
others. My own opinion is that the judge conduced him- 
felf with decifion unmixed with feverity, and that he was 
witty without being farcaftic. It was my impref&on that the 
judge wilhed the prifoner to have a full hearing, that he 
mi^t be acquitted, if innocent, and found guilty, if really 
guilty. It appeared to me that the fole point on which the 
counfel hoped to fave their client was by proving the uncon- 
fiitutionality of th^ fedition law, and it appeared to me that 
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they could not form a rcafonable cxpeSation of acquitting 
him on any other ground. I believe his counfel believed the 
law unconftitutional, and thought they had eloquence and 
argument enough to convince the jury of it. I believe they 
thought the judge deprived them of their right to addrefs 
the jury on that point ; and that having the caufe very much 
at heart) they were vaftly mortified that the court did not per- 
mit them to take thexourfe they wifhed. They appeared to 
confider themfelves as advocating the caufe of an opprefled 
citizen, and they felt hurt at not being allowed the mode of 
defence which in their opinion * the law authorifed. In all 
their arguments they travelled but little way before they came 
to the point that went to prove the law unconftitutional, and 
the judge declared, at every fuch time, that they had no right 
to addrefs the jury on that point ; that the conftitution had 
made the court the fole judges of the law as far as it refpeft- 
ed its conftitutionality. From thefe circumftances, it is my 
impreflion that-the altercation between the bar and the court 
arofe folely from the fenfibihty of the counfel to this particu- ' 
lar fubjeft, and from being deprived, as they fuppofeij, of 
their rights. 

The Prejtdent, What were the particular caufeS of irrita- 
tion between the judge and the counfel ? 

Vix. Baffet. I have ftated what I confidered the caufes. 
They arofe from the counfel adverting to that particular point, 
and their fo frequently doing it occafioned the judge to ele- 
vate his voice, and to pronounce over and over- again, what 
he conceived to be the law. 

Mr. Rodney, Was the queftion put by the court, whether 
you had formed and delivered an opinion on the charges con- 
tained in the indiftment ? 

Mr. Bajfet. My memory on the particular form of the 
queftion is imperfeft, but I will ftate my idea of it. I atfirft 
thought the queftion had been put in the disjun£):ive, or— - 
but I am now perfuaded that I was miftaken, fo many gentle- 
men concurring in recolle<fl^ing that the word and was ufed, 
I muft believe I was miftaken. 

Mr. Rodney. When the queftion was put, did you nol fay 
that you had formed an opinion on the extrafts, and did ip\x 
not exprefs the very opinion which you had formed ? 

Mr. BaJJet, I did, and I faid that if the book anfwered to 
the extrafts, I had formed an unequivocal opinion that it was 
libellous. 
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Mr. Rodney. And this before you was fworn ? 

Mr. Bajfet, Yes, fir. 

The witnefs was then, from the peculiar circumftanccs al- 
ready ftated, excufed with the confent of the parties from 
any further attendance on the court ; the Preftdent obferving 
that although the indulgence was granted in this inftance, he 
hoped it would not be made a precedent for a general prac- 
tice. 
V The court rofe at 4 o'clock. 

THURSDAY, February 14, 1805. 

The court was opened at 12 o'clock. 

P resent y the Managers, attended by the House of 
Representatives in committee of the whole: and 
Judge Chase, attended by his counsel. 

• 

On the requeft of Mr. Harper, and with the confent of the 
managers, EDMUND RANDOLPH, a witnefs on behalf 
of the refpondent, "wzs fworn. 

Mr. Hophinfon, Were you prefent at the trial of Callen- 
der? 

Mr. Randolph. I was prefent during a fliort part of the 
time. 

Mr. Harper. What was the general conduft and demean- 
or of the court towards the counfcl. Was it harfli, rough, 
and irritating ; or was it mild and facetious ? 

Mr. J. Randolph. I wifti to fubmit to the court, whether 
it is proper to put this queftion in the form propofed. I wifli 
the witnefs may, in dating the conduft of the court, confine 
himfelf to fpecific fafts, as much as poflible. 

Mr. Harper. The general conduft of the court is a matter 
of faft, and the particular a£ls of the court go to fliew what 
that was. 

The Preftdent here defired the anfwer to be reduced to writ- 
ing, when Mr. Harper faid that he had no obje£l:ion to with- 
drawing the queftion — Mr. J. Randolph, however, waving any 
objection to it, the Prefident defired Mr. Randolph to proceed* 

Mr. Randolph. The anfwer I have to make is very (hort. 
Having been abfent the greater part of the time, I do not con- 
fider myfelf competent to fay what the general conduA of the 
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court was. I rccollcft that (hortly after the trial commenced, 
I came into court, and fat very near the bench on which the 
judges fat. I continued there fome time, while a portion of 
the very lengthy indiftment was reading. I then went out, 
and returned to my own boufe, where I continued until the 
time when I fuppofed the reading of the indiftment would be 
finifhed, Juft on my entrance into the lobby of the court, I 
faw the counfel for the traverfer folding up their papers^ and 
retiring from the bar. 

Mr. Harper, Were you in court during the time wheft the 
previous motions were made ? 

Mr. Randolph. Shortly after the indiftment was found 
againft Callender, I was in court. The only incident which 
I recoiled to have taken place at that time, was feeing the 
clerk or the attorney of the diftrid hand up to judge Chafe a 
paper, about which I made enquiry of fomebody near me, and 
learnt that it was a warrant for procefs for apprehending Cal- 
lender. This is all I recolleft previous to the arreft of Cal- 
lender. When Callender was brought into the court, I flood 
outfide of the croud, at fome diftance from the court. I heard 
a great deal faid, but I do. not recolie£): what I did hear. I 
am therefore fatisfied that I am incapable of giving a conne£l- 
cd ftatement of what pafled at that time. On the fucceedin^ 
day the trial commenced ; but I was not prefent when the 
motion was made for a continuance. I have ftated already 
how far I was a.witnefs from that time to die conclufion of 
the trial.* 

Mr. Harper. What was the demeanor of the court when 
you faw the counfel folding up their papers ? 

Mr. Randolph, I do not recoUeft any fpecific fafts. 

Mr. Harper. What was their general demeanor during the 
trial .? 

Mr. Randolph. From the caufes I have ftated, I am not 
nble to anfw^r this queftion. 

Mr. Harper. Have you no general impreffion ? 

Mr. Randolph. I cannot fay I have. 

Mr. Harper,, Was there any thing which ftruck you as re- 
markable, improper, or otherwife ? 

• The introdu6Hon of Mr. Randolph's teftimony was delivered in fo low a 
Toice as not be heard by the reporter. But it is undcrftood that, in the part 
not heard, nothing relevant to the charges in ihc articles of impeachment^ 
was ixA. 
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Mr. Randolph. I have no hefitation in faying that I faw 
nothing that conveyed the idea of corruption. 

Mr, Harper. What do you mean by corruption ? 

Mx. Randolph. I mean an evil intention to opprcfs the 
traverfer. I fpeak only of thofe parts of the trial which I wit- 
jiefled myfelf, and I muft be underftood as knowing little of 
what paffed from my own obfervation. 

Mr. Harper. You fay you perceived no evil intent to opprefs 
the traverfer ? 

Mr. Randolph. I had no idea of the fort. 

Mr. Lee. Do you recoUeft nothing that was faid by the 
court to the counfel, when they were putting up their papers 
and retiring ? 

Mr. Randolph. No, fir, I was at a confiderable diftance, at 
the door of the lobby at the time. I have no further anfwers 
to make to the queftions propofed ; I do not think it incum- 
bent on me to relate matters that are irrelevant, or to go into 
conjeftures, 

' Mr. Harper. We are ready to hear any thing from a gen- 
tleman fo well ikilled 

Mr. Randolph. The reafon of my remark is my having un- 
derftood that I was fummoned in relation to opinions deliver- 
ed by nie at the time of the trial. 

Mr. Harper. We are fenfible that we cannot require them. 

Mr. Ra|^olph was, by confent of both parties, excufed 
from further attendance as a witnefs. 

GEORGE READ /worn. 

Mr. Rand4lp\ The witnefs will pleafe to ftate what be 
knows in relation* vto certain proceedings at a circuit court of 
the United States, l^gld at New Caftle, in the ftate of Dela- 
waire, in the month of June, 1 800. 

Mr. Read. It is incumbent on me to ftate that feveral 
years have elapfed fince the tranfaftions, which I am now about 
to relate, occurred ; of courfe I cannot pretend to fay that the 
language I fliall ufe to convey the fentiments delivered by 
Mr. Chafe is precifely according to what occurred at the time ; 
but the fubftance of what I relate will be correft. The tranf- 
a£^ions, to which I prefume I am called to teftify, took place 
at a feilionof the circuit court, held in New Caftle, for Dela- 
ware diftria, in June, 1 80©. The court fat« two days, viz. 
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tm the 27th and 28th days of the month. At that court, Sa- 
muel Chafe, one of the afibciate juftices, prefided, and Gun- 
ning Bedford, diflrift judge, was aflbciated with hiim. Judge 
Chafe, as ufual, delivered a charge to the grand jury, on the 
firft day of the term. The grand jury, after hearing the 
charge, retired to their chamber ; after remaining there for 
fome time, they returned into court, and on being aflced whetlw 
et they had found any bills, or had any pre&ntments to make, 
they anfwered, they had found no bills of indiftment, and 
had no prefentments to make. After receiving this anfwer, 
judge Chafe proceeded to obferve, as nearly as I can recoUeft, 
addrefling himfelf to the grand jury, that he had been inform^ 
ed, or heard, that a highly feditious temper had manifefted it^ 
felf in the (late of Delaware, among a certain clafs of people, 
efpecially in New Caftle county, and more efpecially,in the 
town of Wilmington, where lived a moft feditious printer, 
unreftrained by any principle of virtue, and regardlefs of focial 

order *, that the name of this printer was , the judge here 

paufed, and faid, perhaps it might be alTuming, or taking upon 
himfelf too much to mention the name of this perfon ; but, 
•gentlemen, It becomes your fpecial duty, and you mull enquire 
diligently into this matter. Several of the jurors, I believe^ 
made a requeft to the court to difmifs them, and affigned as 
the reafons for their requeft, that fome of them were farmers, 
and as it was about the time of harveft, they were^- anxious to 
be on their farms. The judge obferved that the bufinefs to 
which he had called their attention was of a very urgent and 
prefling nature, and muft be attended to 5 that he could not, 
therefore, difcharge them before the next day, when further 
information fliould be communicated to them on the fubjeft 
he had referred to. The judge then addrefling himfelf to me 
as diftri£l attorney, afked me, as I believe is ufual on fuch 
occafions, whether I had any criminal charges to fubmit to the 
grand jury. I faid that none fuch had yet occurred, and I 
believed none were likely to occur during that term« Ju<lg^ 
Chafe continuing his addrefs to me, obierved, you might, by 
profecuting proper refearches, make fome difcoveries. Have 
you not heard of fome perfous in this ftate, who have been 
guilty of libelling the government, or the adminiftration of 
the government of the United States. I am told, and the 
general circulation of the report induces me to believe it, that 
there is a certain printer in the town of WilnDington, who 
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publifliej 2t moft fcattdaflous hdvfpafpct ; but it will not do tb 
iTtcntion names. Hav^ you not two printers in that town ?* 
I anfwered that I belrevfcd there were. Judge Ghafe obferv- 
ed that one cf{ them was a feditious prirtteri adding, he fhall 
be takefi notice of; slttd it is jatxt duty, Mi^. attomiey, to ex- 
amine tfntcmittingly *ttd minutely hito affairs of that nature ; 
times Kke thefe rexjuirc that tlWs feditiods temper or Ipifit 
which pervatles' too m'^ny of oirr preffes ffiould bedMcouraged 
or repreffed. Cari you not fifid a fife of thefe riewfpapers , 
betweert this time and to-ntorfow morntng, and examinie them, 
ahd (fifcover^hiethey thiis printer is not guilty* of Itbellitig the 
gpvernmene of the United States ? This I fafy, fir, muft be 
done ; I think it i^ your duty. I obferved, asrthis fubjeft was 
preflcd by the honorable judge, I believed I was acquainted 
with the duties of rtiy office, rfnd wias willing to' difcharge 
them. * I mentiDncd that I had n6t!ki my polTeffion the papers 
fflluded to by the jtidjge, nor had read them. ^ BHii: that if st / . 

fife of them ^ere jjrocured arid' harided to me, I h'ad no ob- jr 

jieftibh t6 exfainine them; and commtinicate with the grand' 
jury on the fubjedt. The judjgie then faid' he wa^ fati^fiedy 
and turning, to the gi^tid jury, obferved, that Hit could not' 
difcharge them, howe>^er inconvenient their ftay y they tnSiK ' 
:attendthe enfuing day, at the ufual hour. The judge then^ 
dircded that a file of the papers Ihould be procured for me j ' 
I undertfobd him to rtieamthe papei< Called the Mirrot of the 
Times, and General Advertifer, though I do not itcoUeflr to^ 
have* heafd the titlfe of thd papet mentioned during^ the pro- 
ceedings. A file of thofe papers >xra:s brought to mt iii the^ 
afternoon, after the adjournment of the court; by whom they 
were brought I do riot recoUeflr. f examined them, but in a 
curfory manner, as I was very much interrupted by perfons 
calHtlg* updn mfe. ' I did' riot difcover during the courfe of 
this examintttiori, sitty libellotts mattei' coming- within the pro- 
vifions of theffeditibn aft. Accbrdmg tb what I undefftbod 
to be the wifh of the judge, I fent this file of pa^^rs* to the- 
grand jrity. Sbori after the mecfting of' the' court" on tli^ fc- 
ddnd'dayi arid' at the* rdqueft' of A'e grand jury, I atttetide* 
th'eminthdfrodni. On^ritering, the fofemati of the jury' 
siddtfeffed'mef, atid dire Aed ' rtiy^ attetttiori td a paragraph' in a^ 
publication ct)ritained in tHe Mitror'of the' a^ft June, i8bo, 
tepubliflicd'ftbtti the Aurbta, rcffte^lng', pferhaps in ftrbn^ 
atitf'pdintediattguagei oil tH^forfnielr conduit of jud^c'diafc, 

27 ^: 
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He obfervcd that there was a difference of opinion among 
the jurors as to the nature of the paragraph— fome doubted 
whether it was a libel or not, and if libellous, whether they 
had a right to prefent it to the circuit court. I obferved that 
it was not neceffary for me to be very particular in my opin^ 
ion of the publication, as I did not confider it as coming un<^ 
der the fedition law, though it might be coniidered as an 
offence at common law, becaufe judge Chafe had decided that 
the circuit court could not take cognizance of cafes ariiing at 
common law. I returned into court ; after fome time the 
file was placed before the judge.* J^^g^ Chafe afked me 
what had been done, and whether the grand jury had made 
any difcoreries of libellous matter. I anfwered none, unlefs 
it were the paragraph which related to judge Chafe, which I 
Ihewed him, obferving that ^t did not appear to me to come 
under the fedition law. Judge Chafe acquiefced j and the 
hufinefs was paffed over on his part in a very polite and affa- 
ble manner. I do not recoiled any thing further to have 
paffed. I have, however, an indiftinct recolle£tion of a con- 
vcriation between judge Chafe and myfelf, in the room of a 
tavern, before we went into court j in which I underftood 
him to have made a general declaration of hoftility againft 
feditious printers. 

Mr. Randolph. You faid the judge gave orders to fomebody 
to procure a file of newfpapers. Do you recolle£l to whom 
he addreffed himfelf ? 

Mr. Read, I do not; but I underftood to the bailiff or mar- 
flial, or fome other officer. 

JAMES LEA affirmed. 

Mr. Rodntf* Pleafe to relate to the court, the occurrences 
which took place at a circuit court of the United States at 
New Caftle, and whether you were fummoned as a grand ju- 
ror at that court. 

Mr. Lea* I was fummoned by the marfhal of the diftrift 
of Delaware, as a grand juror at the circuit court held in the 
month of June, 1 800. I attended agreeably to that fummons 
;Uid Was qualified as a grand juror. After receiving a charge 
from judge Chafe we retired to our room, and remained there 
for fome time. There appearing to be no bufinefs for us, we 
returned into our box. The ufual queftion was put to us whe* 
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thcr we had found any bills. We faid that we had not. 
After fome time judge Chafe addreifed the grand jury, arid 
obferved that a very feditious difpofition had manifefked itfelf 
-in the ftate of Delaware ; in the county of New Caftle, and 
particularly iii the town of Wilmington: that a feditious 
printer lived in that place, who edited a paper called the 
Mirror of the Times^ and the General Advertifer^ who was 
in the habit of libelling the government of the United States, 

and that his name was ^he faid he would not mention 

his name ; but that it was oui^duty to enquire if any feditious 
publications had been made ; that he would not difcharge us 
that day, nor until we had made the enquiry. Several of the 
jurors a^drelTed the judge for leave to return home, ftating 
that they were farmers, and were extremely anxious to be on 
their farms as it was harveft time. Some converfation paifed 
between judge Chafe and the attorney of the diftrift, after 
which he faid he could not difcharge us until the next day. 
We returned the next day into court, and after fitting fomc 
time in our box we retired to the jury room. A file of newf- 
papers was produced by fome perfons, arid we examined them. 
We found nothing in them of a libellous nature in our 
opinion, excepting fomething relative to judge Chafe ; which 
fome of the jury diought came under the fedition law. Wc 
ient for the attorney of the diftri£i:, to inform us, as to the 
Jiature of that paragraph. He told us it did not come under 
the fedition law. We went into the jury box ; when a con- 
verfation of fome length took place between judge Chafe and 
the attorney of the diftrid, after which we were difcharged. 

Mr. Martin. What time did you come down on the firft 
ilay ? 

Mr. Lea. Wc were up a very fliort time ; perhaps an hour. 

Mr. Martin. What time the fecond day ? 

Mr. Lea. A good while. 

Mr. Martin. What time is the harveft in Delaware ?, 

Mr. Lea. It was the time of hay harveft. 

Mr. Randolph. I will a(k you, whether you recolieA the 
judge to have quoted the title of the paper r 

Mr. Lea. I recolle£^ that he did. 

Mr. Randolph. Was it the fame paper that was fent you by 
Ac attorney ? 

Mr. Lea. It was. 



JOHN CROW fv)om. 

' Mr. Rodney. Ploafc to ftatc what occurred in the circi^t 
court \\t\A at New Caftle. 

Mr. Crow. I was not in ttie couf t houfe die iirft day. Oa 
the iecond day, I went into co\]prt juft after it waa opened. I 
recpUef^ th^Te was foiQe cbnverfation that took place between 
judge Chafe i^ud the diftri^ attorney. The judge afked the 
attorney of the diftrif): if there were any prefentments likely 
to be made that day. The attorney anfwered, there were 
none; that oh ^i^anuning the file of newfpapers, there wa^ 
nothing found libellous^ unlefs it were fom? ftri^lures on the. 
judge himfelf. If that is allf the judge replied, we will take 
$o notice of it. J recoiled i;iodiing further. The judge Qiprtly 
5>fter 4ift?hajgcd th? grand jury. 

JOHN MONTGOMERY fwoyn. 

Mr. Randolph. The fubjeA on which it i$ underftopd you 
are capable of giving Ibme infortpatioa to the courtj, i$ th^p 
conduct of judge Qh^e at a circuit court of the United States 
\f(^]A for the diftri£); of M^ylandi at Baltimore^, in May 1803^ 
or about that time. 

Mr. Montgomery^ The po^lt I presume} otn which I asz^ 
called to give teftimony, xelatea to a charge .to a grand jury 
delivered by judge Cha/e> at a cjircuit court wh^re he prefidedji 
9nd judge Winchefter was a^ciated with him. It will noty 
^om the nature of the fubje<3:, be expe^ed that I fliall l^ 
able to detail in the precife language of the judge, the whole 
of the charge which was delivered in 1803, at the May terms 
Though not one of th&bar| I was prefent at the court, and 
took a chair among the gentlemen, of the b$ir. After the grand 
jury were impanndled, judge Chafe addrefled them* He ap- 

E eared, to. addfefi^ them fron^ a. written p^pcr that lay before 
im. He proceeded in the ufual mannc;r tO; charge l^e jury 
a$to the duties 9(pe£]bed to be perfpcm^ by them. AftQi> he 
had thus far proceeded in his- chargei hq mentioned thatbfe* 
fore the jury retired to their chamber^ hfs wptjild make fpme 
obfervations, aiidthat th^y would be coi^fidiered as flawing 
from a wiih for the happinefs or welfare of the conununity^ 
He ftated that it was important that the people flioujd be fully 
informedy particularly at fuch^ a crifis ; that falfehood was 
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more eafily (tiffeminated than truth ; and that the latter was 
yeluftantly attended to, when oppofed to popular prejudice. 
I cannot pretend to ftate the fentiments delivered by the judge 
in the order in which ^ey were delivered. 1 can undertake 
tp Aate from my recollection, the fubftance of thofe he de« 
livered. X^ the beft of my recolle£tion the judge dated that 
the adminlftration was weak, relaxed, and inadequate to the 
duties devolved on it, and that its a£ls proceeded not from 
a view to promote the general happinefs, but from a defire for 
the continuance of unfairly acquired power. The language 
unfairly acquired power, made a ftrong imprefEon on my 
mind at the time, and when the judge called the attention 
of the jury to dbe obferyations he was about to make, t was 
prepared to expeC): fomething extraordinary from him,^ as I 
was at Annapdlis, when he pronounced di^ valedi£iory ad« 
drefs,, which Mr. Mafbn in his teftimony todc occafion to 
9iention. The judge ftated the violation of the conftitution 
that had taken place by the a£t of Congrefs repeating the ju« 
diciary afb. of 1 800, and the confequent removal of fixteen 
judges ; that it had made a violent attack on the independency 
of the j^iciary. He aifo found fault with a law paiied by 
tjbe legiJQature of Maryland in 1801., the effe£^of which wa« 
the removs^ of all the judges on the county court eftablifh- 
ment ; he ftated that tliofe a£ts were a fevece blow againrft 
1^ indopiendence of the judiciary v he ftated that fince tlie 
yiear ^776^ he had been an advocate for a reprefentative of 
repuUieau form of government y that it was his wifh that 
fraeineii (hould be governed by reprefentatives chofen by that 
da& q{ citizens who had a property in, a common intereft 
with, and 2sa attachment to the comm«inity ; the language 
mi^t have been in the words of our conftitution ; he found 
fault With the law pafled by the legiflature of Maryland, which 
h^ ftiledthe wavexis^iuSczQe law. He ftated, that that al- 
io ajFe£ted the independence of the judiciary, and to the beft 
of: mj- recolleflioini he explained his ideas in thid manner. 
That every free white male citizen, in the language of the 
aonfiitution^ having the qualification of age and refidence, 
Aough be had not a. |Mroperty in, an intereft with, and ait 
alttafihment to the community, being fufiered to choofe thofe 
wWfSonftituted the legiflature, and the judiciary being de- 
pendent on the legiflature for their fupport and continuance 
m Q&se, few charafters.of integrity and ability, who are com<» 
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petent to difcharge the duties of judged, would be found to 
accept of appointments held on fuch a tenure. He dated that 
thefe meafures were deftru£iive of the happinefs and welfare 
of the community ; that they would have a tendency to fink 
our republican government into what he called a niobocra<:y9 
the worft of all poffible governments. When on the fubje£t 
of the alteration of the ftate conftitution, he ftated that the 
framers of that conftitution were men of ability and patriot- 
ifm ; the names of fome of whom were honorably enrolled 
on the journals of Congrefs, and alfo, I think he laid on the 
journals of the convention of Maryland ; that he had to ob- 
ferve, that the fons of fome of thofe charadlers, which he re- 
gretted, were the chief fupporters of thefe deftruftive mea- 
fures. He ftated that where there were equal laws and equal 
rights, viz. laws equally adminiftered, between the rich and 
the poor, in that country there was freedom. But where the 
adminiftration of the laws was partial and uncertain, the 
people were not free, and he was apprehenfive we were faft 
approaching to that ftate of things. He ftated that there was 
but one aft remaining to be done, mentioning the act pafled 
by the legiflature of Maryland, for the trial of facts and for 
abolifhing the general and appellate court ; if that fhould be 
adopted, the conftitution would not be worthy of further care 
or prefervation. At the clofe of the judge's charge, he, in 
an impreffive manner, called on the jury to paufe, to reflect^ 
and when they returned to their homes, to ufe their endea- 
vors to prevent thefe impending evils, and fave their country. 
He faid that the people had been mifled by mifreprefentation^ 
falfehood, art and cunning ; that by correcting thefe errors, 
the threatened evils might be prevented, or words to that ef- 
k6t. With regard to a part of the anfwer of judge Chafe 
which has been publifhed, and which I have read, perhaps 
it will not be improper for, and may be expe£led of me, to 
mention a hO: contradiAory to what is ftated therein. It is 
ftated in the anfwer, " The next opinion is, that « the in- 
dependence of the judges of the ftate of Maryland, would be 
entirely deftroyed if the bill for abolifliing the two fupreme 
courts fliould be ratified by the next general aflcmbly." This 
opinion, however incorre£k it may be, feems to have been 
adopted by the people of Maryland, to whom this argument 
, againft the bill in queftion was addrefl^ed : for at the next fef- 
Con of the legiflature this bill, which went to' change entirely 
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the conftitutiOnal tenure of judicial office in the flate, and to 
render the fubfiftence of the judges dependent on the legifla- 
ture, and their continuance in office on the executive, was 
abandoned by common confent." 

It is true it was abandoned by common confcnt, but not 
for the reafons affigned by the judge in this part of his an- 
fwer. 

Mr. Nlcbol/on. Was the provifion for eftablifliing univer- 
fal fufFirage a part of the conftitution, at' the time judge Chafe 
delivered the charge ? 

Mr. Montgomery. It was. 

Mr. Randolph. You ftate that the charge appeared to have 
been delivered from a written paper which lay before the 
judge. Do you mean to be underftood, that after going 
through the firft part of the charge on the ordinary duties of 
a grand jury, the latter part appeared to be delivered from a 
written paper ? 

Mr. Montgomery. It appeared to me that the latter, as well 
as the former part, was delivered in the fame manner ; the 
judge keeping his eyes oji the paper before him. 

Mr. Nichoifon, Do you recoUeft whether the very laft part 
t)f the charge, when he defired the jury to paufe and reflefl:, 
&c. was delivered from the written paper ? 

Mr. Montgomery, It appeared to me as if he confined him- 
fclf throughout to the written paper. 

JOHN T. MASON was again called. 

Mr. Randolph. You will pleafe to mention fuch circum- 
ftances, as came under your obfervation, at a circuit court 
of the United States held at Baltimore in May 1 803, in rela- 
tion to a charge delivered to a grand jury. 

Mr. Mafon. I was prefent when fuch a charge was deliv- 
ered \ I was prefent when it commenced and continued in 
court until it ended. I have, however, a very imperfedi re- 
colle£):ion of the greater part of it, and of a great part of it, 
perhaps, I have no recolle£tion at all. I had not been in Bal- 
timore for two years previous ; the court room was very full ; 
and while I was there a number of perfons came up to falutc; 
ms. I felt no particular intereft in it, and I only attended to 
thofe parts of tfie charge, during the delivery of which I was 
not interrupted by interchanging the civilities of my friends 
and acquaintance. I do not think I can charge my recollec- 
tion widi more than three great points in the charge \ nor am 
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I certain that I can give them in the order in which the judg« 
delivered them. The firft contained pretty ftrong and cen- 
(uring animadverfions on the a£t of Congrefs which repealed 
the law paffed in February 1801, for the new organization 
of the courts of the United States^ by which the fixteen new^ 
judges of the circuit court were removed from office. Htf 
{poke of it as an event which had wounded the independence 
of the judiciary, and as calculated to produce great mifchief. 
I do not however pretend to give the words, but only to em- 
brace the idea. , 

With regard to the fecond point which I recoMcft, it will 
perhaps be neceffary for me to explain that according to the 
provifion in the conftitution of Maryland, for altering that 
inftrument, amendments may be made by a legiflative a£l* 
paffed by two fucceffive legiilatures. Under the conftitution, 
before a late amendment was made, no man was permitted tcr 
vote unlefs pofleffed of property to the value of thirty pounds. 
That part of the conftitution had been altered by two fuccef- 
five legiflatures by confining the qualifications of voters, to 
age, refidencc, and color. This amendment Mr, Chafe fpoker 
of as one calculated to fap the foundations of our government, 
as injurious, and as leading to a great many evils. 

The third ground arofe on this circumffiance. An^ efibrt 
had been made to alter the conftitution by a confiderable 
change in the judiciary fyftem, and which had fo far pro- 
grelTed as to have obtained the fanction of one legiflative vote. 
He fpoke of this as a meafure extremely dangerous in itfe na- 
ture, and which, if carried into effeft, was calculated tb de- 
form and injure one of the moft beautiful features of the con- 
ftitution, and fo to zfft& it as to leave nothing or little in it 
worth prcferving. He concluded his remarks on this point 
by an earneft recommendation to thofe perfons td whcrnx her 
addrefled himfdf, to make the neceffary exertions to pre- 
vent the paffage of this aft, which would have made it a 
part of the conftitution. There were at leaft two gentlemen 
in the room, who were members of thelegiflaturej andvdiofe 
fathers, as I underftood, . were members' of the conventiofli 
which formed the conftitution of Maryland^ J^dge Chafe 
obferved that it was a matter of peculiar mortification, or 
concern, to look at^ to fee, or to know'(ufntg*forae fucH ex^. 
preflion) fome gentlemen engaged in thoughtlcfsly dfemoUffe 
ingthe fair fabric, whichthdrfatheryhad'toiled with Mmin 
erefting. 
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There is one poifit of faft in which I differ from the wit* 
nefs laft examined. Judge Chafe delivered the charge ftoiri 
'a written paper^ which he had before him. He wore his 
fpeftacles at the time, and though he turned over leaf by leaf, 
he occafionally threw up his head, and fometimes raifed his 
fpectacles on his forehead, and fpoke as if he was making 
what I confidered an enlargement of the original charge, by 
extemporary obfervations in addition to what he had written. 
I cannot charge my memory with any thing further. 

SAMUEL H. SMITH fworn. 

Mr. Nicholfon. Pleafe to ftate what you know of the charge 
jdeliVcred by judge Chafe at JBaltimore. 

Mr. Smith. The charge of judge Chafe having been pub- 
lifhed, I did not expefl: to be called upon to ftate in detail its 
general contents; fuppofing that the only enquiry made 
would be on the correfpondence of my recolle£l:ion with the 
contents of the publiflied charge. I do not know that I fhould 
be able, under thefe circumftances, to give a particular ftate- 
ment, from memory, of its contents. On the evening fubfe- 
quent to the delivery of the charge, I committed to paper the 
moft important features of it, which were publiftied in the 
National Intelligencer, and which form part of the printed 
teftimony rece^red by the committee of enquiry. If I could 
be indulged wifli accefs to it, I (hould be enabled to ftate more 
correftly my kfiowledge of the charge. 

[Mr. Smith here, with permiffion, read the following (ex- 
traftedfrom the National Intelligencer of May 20, 1803.] 

After a definition of the offences cognizable by the grand 
jury, judge Chafe faid he hoped he ihould be pardbned iEbr 
making a few additional obfervations. He had, he remarked, 
been uniformly attached to a free republican government, 
and had aftively participated in our revolujtionary ftruggle to 
obtain it. He ftill remained warmly attached to the princi- 
ples of government then eftablifhed. Since that period, how- 
ever, certain opinions had fprung up which threatened with 
ruiii the fair fabric then raifed. It had been contended that 
all men had equal rights derived from nature, of which fociety 
could not rightfully deprive them. This he denied. He could 
conceive of no rights in a ftate of nature, which was in fa£fc 
entirely a creature of the imagination, as there was no condi- 
tion of man in which he was not, under foi^e' modification^ 
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lubjeft to a particular leader or particular fpeciels ot govern-^ 
ment. True liberty did not, in his opinion, coniift in the 
pofleffion of equal rights, but in the proteftion by the law of 
the perfon and property of every member of fociety, however 
various the grade in fociety he filled. — Nor did it confift in 
the form of government in any country, A monarchy might 
be free, and a republic hi flavery. Wherever the laws pro- 
tefted the perfon and property of every man, there liberty ex- 
iiled, whatever the government was. Such, faid he, is our 
prefent fituation. But much I fear that foon, very foon, our 
Ctuation will be changed. The great bulwark' of an indepen- 
dent judiciary has been broken down by the legiflature of the 
United States, and a wound inflided upon the liberties of the 
people which nothing but their good fenfe can cure. 

[Judge Chafe here went into an affertion of the right of 
the judiciary to decide On the conftitutionality of laws.] 

He then adverted to the proceedings of the legiflature of . 
Maryland. He commented on the wifdom and patriotifm of 
thofe who had framed the conftitution of that ftate. That 
wifdom and patriotifm had never conceived liberty to confift 
in every man poflefling equal political rights. To fecure pro- 
perty the right of fuffragc had been limited. Ilie convention 
iiad not imagined, according to the new do£lrin^, that pro- 
perty would be beft protefted by thofe who had themfelves no 
property. The great rampart eftablifhed in the limitation of 
fuffrage was now demolifhed by the principle of univerfal 
fofirage engrafted in the conftitution. In addition to this, a 
propofition was now fubmitted, whofe ratification depended 
upon llie next legiflature, and which, if ratified, would deftroy 
die independence and reQ)e£tability of the judiciary, and 
make the adminiftration of juftice dependent upon legiflativc 
difcretion. If this (hally in addition to that which eftablifhes 
tmiverfal fufirage, become part of the conftitution, nothing 
wHl remain that will be worth protefting. Inftead of being 
ruled by a regular and refpedable government, we fhall be 
governed by an ignorant mobocracy. When he reflefted on 
the ruinous eflieAs of thefe meafures, he could not but blu(h 
at the degeneracy of fons, who deftroyed the fair fabric taifed 
by the pa4nr;otifm of their fathers. 

BreJidenU Did you hear any refle£lions caft on die admin- 
iftration ? 

Mr. SmttK I do not fecoUefl: any other befide thofe con- 
tained in the ftatement I have read. 
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JOHN STEPHEN fwortu 

1 was at Baltimore when the charge was delivcired by judge 
Chafe. My recoUeftioij of its contents is extremely vague^ 
But with regard to fome parts of it, it coincides with that of 
Mr. Montgomery, Mr, Mafon, and Mr. Smith. He fpokc 
of the repeal of the judiciary laMir, a^d faid that it was injurious 
to the independen^ee iof the judges. He ajfo raentioi:jc4 the 
general fiiffragic la\r a^ injurious ; apd {aid qo fxian oiight \x^ 
j)e perraitted jto vote unlefs he had ^ property i% ^ common 
IntereA with, ^nd an attachmeot to the community,^ thatth^ 
aft violated this pjrinciple, and wo\ild be attended wi^ very 
injjarious confequences ; he denied the .doctrine of natural 
rights ; aud laid that they were altogether derived from con- 
"vention ; and at the end of die charge he exhorted the jury 
«to ufe their efforts to prevent the injury likely to refult from 
■the temper of the times. I cannot fay whether judge Chafe 
confined himfeifi to a written paper, or not. He declared 
ihat the independeaqe of the Judiciary of the United States 
had been injured by the repea) of the judiciary fyftem ; and 
that the bill, then pending before the legiflat|ire of Maryland, 
\l adopted, would have the fiance eFedb iipoh ^e judiciary of 
that ftate. 

Mr. NicJjolfon ftated that all the witneffes prefent on the 
part of the profecution had been examined;' the Managers 
«would therefore proceed to offer certain records ; but as fe- 
deral material witneffes were abfent, he hoped they would 
:not be precluded from calling them, ihould they attend, at a 
future ftage of the trial. . 

Mr. Randolph offered in evidence a copy of the record in 
the cafe of J. T. Callender ; alfo in the cafe of Fries- 
Mr. Randolph then ftated that the Managers had fubmitted 
all the evidence they were prepared to adduce. WhereupoQ, 
the court rofe. 

FRIDAY, Fthruary 15, 1805. 

The court was opened at 10 a. m. 

Present^ the Managers, accompanied by the House 
of Representatives in committee of the whole : and 
Judge Chase, attended by his counseK 
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The evidence being closed on the jiart of the pro- 
secution, Mr. HARPER, of counsel for the respon- 
dent, addressed the court to this eflfect. 

Mr. President — We feel so strong a reliance on the 
justice, impartiality, and discernment of this honora- 
ble court, that nothing but an anxious regard for the 
character and feelings of the honorable gentleman who 
is the object of this prosecution, and a solicitude to 
remove even the slightest imputation of impropriety 
or incorrectness that may rest on his conduct, could 
induce us to occupy any portion of that time which 
we know to be so precious, by the introduction of 
testimony on his part. Wc believe the charges to be 
utterly unsupported, by the testimony adduced on the 
part of the prosecution ; and had we no Other object 
than a mere legal acquittal, we should cheerfully rest 
the case on that tfestimony. But we are aware ihat 
some parts of the honorable judge's conduct, though 
not criminal nor punishable by impeachment, may, if 
left without explanation, appear in an unfavorable 
light. We are prepared with testimony to give this 
explanation ; to shew that through all the transactions 
which form the matter of this prosecution, he has 
been governed by the purest motives, and that what* 
ever errors he may have committed, are trivial in 
themselves, are imputable to human infirmity alone, 
and were instantly corrected by himself. This testi- 
mony we request the permission of this honorable 
court to produce. But a consciousness of the strong 
ground oh which we stand, and a recollection of the 
very important public business which now presses on 
the attention of this honorable court, in its legislative 
capacity, have determined us to wave our right to a 
general opening of our case ; and to confine ourselves, 
in this stage of the cause, to a brief statement of the 
points 19 which our testimony will be directed. 

On the first article, which relates to the conduct of 
judge Chase in the trial of John Fries for treason, we 
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shall produce testimony to shew, that the opinion con- 
tained in the paper which the judge delivered to the 
prisoner's counsel was not only legal, hue had been 
twice expressly decided, and once admitted in the 
same court, and^had before that trial been laid down 
as a gener^ principle of law, in a charge delivered to 
a grand jury in the same court, by one of judge 
Chase's predecessors. 

[Here Mm Harper sat down, while the committee 
bf the whole were entering and taking their seats.] 

Mr. Harper then rose and proceeded. He stated 
that the counsel for the respondent had begun to 
open their defence, and were stating the ground which 
they should take in opposition to the first article of 
' impeachment. We shall shew, said he, by the most 
indisputable testimony, that the point of law respect- 
ing treason in levying war against the United States, 
which was stated in the paper delivered to the coun- 
sel of Fries, had been once informally decided by the 
same court, in a prior case, and twice after solemn 
argument, and full discussion, and that one of those 
decisions was made in the case of John Fries himself, 
on an indictment for the same offence. We shall 
shew that judge Chase's predecessor had, before coun- 
sel was heard, and before an indictment was found, 
delivered the same opinion in a charge to the grand 
jury. We shall proceed to prove in a more particu- 
lar manner the contents of the paper thus delivered to 
the counsel. We shall produce the original paper 
itself ; and shall prove that delivered to the^ prisoner's 
counsel to be a true copy of it ; and we shall conclude 
by shewing that when the counsel of Fries Jiad refus* 
«d to proceed in his defence, and were informed by the 
judge that they might go on, and conduct the case as 
they thought proper, he employed no menacing ex- 
J)ression, and uttered no such words as " proceed at 
the hazard of your characters :" but merely informed 
llhcm that they should be under no pther restriction. 
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but that which a regard to their professional character 
^^'ould impose. That far from threatening, he did all 
in his power to sooth ; and instead of restricting, 
gave the utmost latitude of indulgence. 

Proceeding then to the second general head of ac- 
cusation, the conduct of the respondent relative to the 
trial of Callender, which furnishes the matter of the 
second article, and embraces in the whole five arti- 
clcs, we shall shew that the copy of the '* Prpspect 
Before Us," which the respondent carried with him 
to Richmond, was marked not by him, but by andther 
person, without any view to a prosecution of the au- 
thor, and was given to him by that person without any 
request on his part, as a performance which might 
amuse him on the road. 

As to the private conversation at Annapolis, we 
shall prove that it was a mere jest between the respon- 
dent and the gentleman, who, after treasuring it up 
for five years, has this day brought it forward to sup- 
port an impeachment; and whose reooUection of it 
we shall shew to be fer less accurate than ought to be 
required of a man, who after so great a lapse of time 
adduces a private, confidential and jocular conversa- 
tion, to aid a criminal prosecution. 

We shall then follow judge Chase to Richmond, 
where we shall shew, that far from having formed a 
corrupt determination to oppress Callender, he felt 
solicitous for the escape of that unfortunate wretch ; 
that far from entering into a combination with the 
marshal to pack ja jury for the conviction of Callender, 
judge Chase expressed a wish that he might be tried 
by men of that political party, whose cause his book 
was intended to support. We shall prove, by testi- 
mony not to be doubted, that no conversation what- 
ever took place between the judge and the marshal, 
relative to striking any persons from the pannel, much 
less such a conversation as has been sworn to by one 
uritness for the prosecution. We shall shew that n^ 
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pannel of the jury actually summoned was formed, 
until the opening of the court on the day when the 
trial of Callender was to have commenced ; that it was 
completed in open court, and was never seen by the 
judge. And we shall prove, that the marshal, not by 
the direction of the judge, from whom he was bound 
to receive no directions on that subject, but with his 
entire approbation and according to. his advice, took 
the utmost pains to select a jury of the most impartial, 
considerate, and respectable men; that in this selec- 
tion no attention was paid to party distinctions; and 
that if no persons of Callender's political opinion actu- 
ally did serve on the jury, it was because, after being 
summoned, they made excuises, which were admitted 
by the court, or refused to attend. 

^ Thus much respecting the conduct of the judge 
previous to the trial. Proceeding then to the particu- 
lar matter of the second article, which relates to the 
supposed rejection of John Basset's application to 
serve on the jury, we shall prove, more fully than we 
have already done, that the nature of this application 
has been wholly misunderstood by the witnesses on 
the jpart of the prosecution; that the juror did not 

' offer an excuse, or apply to be discharged, but merely 
suggested some scruples of delicacy, and was willing 
to serve if those scruples were not sufficient to consti- 
tute a legal disqualification. We shall fully corrobo- 
rate the testimony which the juror himself has given 
on this head, and shall shew clearly that his scruples 
were not of such a nature, as to furnish a legal or pro- 
per ground of objection to his competence as a juror. 
As to the refusal of a continuance, which has been 
so much relied on as a criminal violation of the law, 
with intent to oppress the party, we shall prove, that 
although no legal grounds for a continuance were 
shewn, and it was therefore not in the power of the 
court to grant it, judge Chase did offer to postpone 
the trial for a month or six weeks, in order to accom- 
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mpdate Callender and his counsel, and to enable them 
to prepare ; an offer which they thought proper to re- 
ject. And we shall also shew, that when this motion 
for a continuance was made, die law of Virginia, by 
, which it is now contended that the court ought to 
have been governed, was not cited, nor even men- 
tioned. . ' 

With respect to the conduct of judge Chase towards 
Callender's counsel, we shall prove that it was free 
from any appearance of harshness, or desire to intimr- 
date, abash or oppress : that the irritation which took 
place proceeded from the counsel themselves, and 
that the conduct of the court was far more mild and 
forbearing ithan from those irritations could have been 
expected. That every decision on the law wa^ the 
joint opinion of judge Ghase and his colleague, deliv- 
ered after consultation between them. That every in- 
terruption of the counsel, arose from their pertinacity 
in pressing points which had been decided, and on 
which propriety and -duty required them to be silent ; 
and that after the respondent had delivered the opini- 
on of the court on these points of law, he offered to 
assist the counsel for the traverser in framing a case 
for the opinion of all the judges of the supreme court, 
and thus to give them an opportunity of correcting 
any errors which he and his colleague might have 
committed in those decisions. And finally, - we shall 
produce a witness who having attended the trial and 
taken down all the proceedings in short hand, will lay 
before this honorable court an exact detail of all that 
passed. 

Passing then to the matter of the fifth and sixth ar-^ 
tides, we shall prove, by a rule solemnly made by 
the supreme court of the United States, that they 
never considered the state laws as regulating process^ 
by virtue of the act of Congress which is relied on in 
support of these articles ; but merely as governing the 
decision of rights acquired under them^ When sudb 
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rights should come into question in the courts of th6 
United States ; that the practice in the courts of Vir- 
x^inia, under the state law in question, has been and is 
conformable to our construction, and not to that con- 
tended for on the other side. And as a proof how lit. 
tie the recollection of men, even the most correct, 
can be relied on, in cases where their feelings have 
been strongly exeited^ we shall produce a record, iti 
which the learned gentleman who, though very young, 
"Was attdftiey-general of Virginia in 1800, and who 
has delivered his testimony ^Vith the greatest candor 
and propriety^ did himself ordier a capias, on a pre- 
sentment, in a case not capital. We shall produce 
evidence to prove that the capias is the proper pro- 
cess, in all Cases of presentments, except thcvse of 
pe^ty offences j. which are tried by the court, without 
an indictment, ' and are punishable by fine only, but 
not imprisonment. And to remove every possible 
doubt on this head of accusation^ we shall prove that 
tvhen the presentment against Callender was made, 
and it became necessary to issUe J)rocess against him, 
judge Chase applied to the district attorney for inform- 
ation what was the proper pirocessj who answered a 
capias ; and that the capias which actually was issued 
was drawn up by the cl^rk, inspected and approved by 
the district attorney, and issued on his suggestion*. 

Respecting the transactions at Newcastle, in the 
state of Delaware, which constitute the matter of the 
, seventh article, we shall prove that those offensive and 
improper expressions which are attributed to the res- 
pondent, relative to a seditious temper in the state of 
Delaware, and especially in the county of Newcastle and 
the town of Wilmington, never were uttered by hiirii 
that the witnesses who. have. deposed. tp those expres- 
sions are under a mistake ; arid that nothing was said 
pr done by judge Chase oa.that oocasipn$^ but what lie 
has admitted iii his-aa^Wer ; but. what propriety justi- 
fies, and his duty required. To this end we ^lall 

29 



^6 

offer the testimony t)f persons who were In a situation 
to remark every occurrence ; to listen to every expres.- 
sion, and on whom such expressions, had they been 
uttered, could not have failed to make a strong im- 
pression. 

We shall then proceed to the charge delivered to 
.the grand jury at Baltimore, which furnishes the eightli 
and last ground of accusation ; and then we shall prove 
that the respondent said nothing of a political nature 
to the jury, except that which he has stated in his an- 
swer, and whicn he hopes to satisfy this honorable 
court he had a right to say, however indiscreet or un- 
necessary the exerciseof that right in this instance may 
have been. We shall produce an host of witnesses to 
•prove that he never uttered such sentiments as are at- 
tributed to him by one witness, relative to the present 
administration, its character, views and manner of ob- 
"tainihg its power ; sentiments which he admits would 
have, been in the highest degree reprehensible on such 
an occ^^ion ; ,that the charge which was delivered was 
Vead from a book ; and th^t he spoke nothing extern- 
]porary, as another witness for the prosecution has 
/supposed. And finally we shall produce this book to 
"speak for itself ; shall- prove it to be the same from 
which the charge was delivered ; and shall conclude 
with the examination of witnesses who stood round 
.th^ respondent while he read it, sat by his side, and 
.almost looked, over him while he delivered the charge 
which it contains. V , 

[ This, Mr. president, w ill be the general bearing of 
♦bjir testimony ; which we shall now, with the permis- 
sioh of this honorable court, proceed to adduce, in th« 
order, in which it has been stated. 

, SAMUEL EWING /worn. 

' 'Mr: H(^iinfon (producing a paper) — Be pleafed to inform 
itkt court MTheth^ that is your hand writing. ' ^ 
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Mr. Ewirtg. It is ia my hand writing fo far as the paragraph,, 
at which I have figned my name; it was written by me at 
the time, apd my namle figned to it — the remainder is not in 
my hand writing, and I do not know by whom it is written. 

Mr. Hopkinfon, At what time and from what paper did 
you make it out ? 

Mr. Ewing. I made it out from the opinion of the court 
which was thrown down by judge,Peters. or Chafe, and with- 
in about half an hour after it was thrown down from the bench. 
1 took the copy home with me, to Mr. Lewis's office, 'where I 
was at that time a ftudent. In the afternoon of the fame.day^ 
Mr. Caldwell, the clerk bf the court, called on me, and at the ^ 
defire of judge Chafe and judge Petersi'requ^fted that it might. 
be returned ; and I gave it to Mr. Caldwell. I made out on- 
ly one copy, and this is it. 

Mr. Hopk'wfon. The paper being proved, I will read it in 
evidence* 

Mr. Rodney obferved that the original paper was the befl 
evidence, and as one of the copies thrown down from the 
bench was already before ihc court, he prefumed that ought 
to be confidered as the befl; evidence- 
Mr. Hophtnfon faid he was defirous to read it merely to (hew 
that it correfponded with the copy in the poffeffion of the at-^ 
torney of the difiridL 

Mr. Hophnfon then read the copy in the hand writing of Mr. 
Ewing (containing the opinion of the coi^rt in the cafe of 
Fries) which appeared to correfpond precifely with the copy! 
adduced by Mr. Rawle. 

Mr. Hopkinfon. Pleafe to date whether you were in the 
^ourt the day fubfequent to that on which the opinion was de- 
livered by the court, and what you recoUefl occurred at that 
time? 

Mr. Ewing, I attended at the court the day fucceeding, 
and I remember that judges Ch^fe and Peters, addreffing 
Meflrs. Lewis and Dallas, faid they were not to confider any 
chmg which took place the day before as a r^ftrifbion on the 
courfe they wiftied to purfue -, judge Peters faid that every 
thing done yefterday was withdrawn. Judge Chafe afked them 
if they would go on in the caufe ; fome converfation enfued, 
which ended in ^he determination of MefTrs. Lewis and Dal- 
las not to proceed in the defence of Fries. Judge Chafe then 
jnade this ohfervation — that if^ after the court had exprefled 
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Am opinion on die law, they perfifted in dating to the juqr 
dieir fentiments on the law, they muft do it at the hazard of 
their legal reputations. I did not underft and this as a me^ 
nace, but as a declaration to the counfel that they muft do it 
on their ftanding at the bar, and from ^ regard to their repu- 
Rations. If I ftate any thing further, it;, will be only a recapi*? 
kulatipn of the teltimony already given. 

EDWARD L CO ALE /w<?r/i. 

Mr. Hopkifijbn. Will you examine that paper, and fay wh^^ 
you know refpcfting it ? 

Mr. CocJe. It is a copy of the paper handed down by judge 
Chafe on the trial pi Fries, made at the inftance of judge 
Chafe, from a paper in his hand writing \ fhere were fome 
words in the .original which I qould not afcertain '^ I left blanks 
for them, and they were filled up by judge Chafe \ the otheir 
parts are written by me. It was made out b^forq the trial 
of Fries. Wlien in the office of judge Chafe I w^s frequent- 
ly in the habit of transcribing papers from his hand writing* 
After I left him I went to Philade4)hia, and lived there whei> 
Fries was tried. The judge occafionally, during my refidencc 
there, fent for me to tranfcrib^ his opinions ; aind on thatocca? 
fion he called on me to tr^nfcribe |his paper from the original 
hand writing of himfelf. 

l/[x» Hopkinfin, Was there a . conyerfajtion between yoo 
and judge Chafe, in which he afrigne4 his reafons, and what 
were they, for making out this ppinip^ i 

Mr. Ntcholfon obje^ed to the putting pi this queftion. 

The Preft4ent deCred Mr. Hopkinfon tp red|ice it to writ- 
ing. 

Mr. Ntcholfon. faid he would withdraw hi§ objefjtion rather 
than occafion delay. Some pbjeAion, however, ariiing on 
the part of the court, ' 

Mr. Hcpkinfon fubniittedy in writing, jth^ follo^l^ng quef- 
jtion: - 

At the time judge Chafe defired you to n^ake the copy in 
your hand, did he, or did he not, explain to you his reafon^ 
pt motives for drawing up the paper, from which this copy 
^as made ? If yes, what we?:e they ? 

Mr. Hopkinfm faid he thought fiich quefti^ns perfe£tly legal^ 
fir^en they went to fhew the intention of the accufed. We 
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)^av« heard, £aid he, much of the quo atiirm ) and it isperfe^*- 
ly clear, that the intention conftitutes the guilt of the of- 
fence. 

Mr. Nichol/on. The quo animo is to be colleAed from the 
a£l$ of the party. The evidence of his declaration may be 
fliewn to prove die quo animo. But I do not coniider it to be 
correal that judge Chafe fhail be permitted to give in evidence 
declarations made at any other time than that when we 
have ftated he made them ; otherwife it will always lay in 
the discretion of the party accufed to ftate declarations made 
at another time by him for the purpofe of juftifying any afts 
jbe may have committed, 

Mr. Martin faid he had ever confidered the declaration of 
jthe party at the time he was charged with committing a cri- 
ininal af):, as competent evidence to (hew his innocence. 

Mr. Nicholfin faid there was no doubt of it ; but that he 
9(ras not charged with drawing out the paper as a criminal 
afl. Any declaration made by judge Chafe at the time he 
4elivered theppinioo of the court, may be given in evidence \ 
\mt any other declarations have nothing to do with the cafe. 

The Prefident. Where wa$ the converfation between the 
judge and yourfelf ? 

Mr^ Coaie. Atthe judge's lodgings. 

The queftion was then taken on permitting the queftion to 
te put, and pafled in the negative. — Yeas^ — ^Nays 25. 

Mr. Hopkinfon next offered a certificate of the clerk of the 
/circuit court of Pennfylvania, to {hew that at the trial of Frie« 
in 1 799, there were 86 civil fuits depending. 

Alfo a copy of the indi&ment on the firft trial of Fries. 

Alfo a part of a charge delivered by judge Iredell at the 
term when Fries was tried, taken from Carpenter's report of 
that trial, page 14. 

Mr. Campbell intimating fome objeflion to receiving this 
paper in evidence, 

The Prefident fsdd it might be read as a report of the cafe ^ 
but what credit it would deferve, it would be for the court 
to determine. 

Mr. R AWLE was again called in. 

Mr. Hopkinfon. You were diftriO: attorney at the trial of 
Fries. I will aflc you whether the reftriftion of the court 
as to arguing the point of law was not applied' to the counfe} 
gf t^e y nite4 States^ as well as to thofe of the prifonqr ? 
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Mr. Rawie, 1 certainly did confider the reftriftion as im- 
pofed upon us both. 

Mr. Hopkinfon fubmitted cxtrafts from 2d Dallas, pages 
346, 348, to (hew that in the cafes of Vigol and Mitchell the 
crime of high treafon was completely fettled by the court, 
and was the fame as defined by judge Chafe in the trial of 
Fries. 

WILLIAM MEREDITH /worn. 

Mr. Hopkinfon. Were you prefent at the trial of Fries ? 

Mr. Meredith. On the 22d day of April, 1800, I went 
to the coujrt houfe for the purpofe of attending the trial. It 
was rather at a late hour \ I think after eleven o'clock, before 
I reached the court houfe, I met feveral perfons coming from 
the court room ; I thought therefore that the court had ad- 
journed, but not feeing any of the gentlemen of the bar, or 
the judges, I went on ; when I came into court, I faw judge 
Chafe holding a paper in his hand, and he faid that the court 
had with great deliberation confidered the overt afts in the 
iftdi£tment againft Fries, that they had made up their minds 
on the extent of the conftitutional definition of treafon, and 
that to prevent their being mifunderftood, they had commit- 
ted their opinion to writing, one copy of which was intended 
to be given to the diftrift attorney, another to the counfel for 
the prifoner, and a third to be given to the jury j perhaps 
fomething elfe might have been faid, but I do not recoUeft 
it. The paper was then thrown down by him to the bar^ . 
and a fentiment of this kind was exprefled by judge Chafe — 
that this opinion was not intended by the court to prevent 
the counfel from proceeding in the ufual manner. I felt a 
defire to take a copy of the paper — I do not recolle£l whether 
niore than one was thrown down. I had not, however, an 
opportunity of doing it. The paper was fo fully occupied 
till the adjournment of the court, that although I made two 
or three attempts to obtain it, I could not fucceed. The court 
adjourned a fhort time afterwards. After I went home I re- 
Kollefl that an application was made to me by the clerk of the 
court to return the copy, which he underft^od I had taken. — 
, I informed him I had not taken a copy. On the following 
day I was in the court room at the opening of the court. — 
Fries was putto the bar^ and the judge then enauired whether 
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the counfel were ready to proceed on the triali I remember 
Mr. Lewis addrefling himfelf to the court, and objefting. to 
proceed in the defence, becaufe the cownfel had been reftrain- 
cd by the court from proceeding in the manner which, they 
deemed moft beneficial to their client. I rememb«r alfo that 
judge Chafe told him that he ought not to refer to the opin- 
ion which had been delivered on the preceding day ; that the 
counfel were not to be bound by that opinion, as it had been 
withdrawn. Mr. Lewis referring to that opinion, however, 
confidered it as the formed and decided opinion of the court, 
and that although the court had withdrawn it, it ftill would 
have an operation upon their minds ; that while the court 
was under its influence, they could not expe A to be heard in^ 
any of their arguments to cfFeft. Judge Peters replied that 
the opinion was withdrawn, and I think judge Chafe repeated 
the opinion before exprefTed, that the counfel were not to be 
bound by that opinion, might enter fully into the cafe and 
argue as well on the law as on the faft before the jury. I 
recolleft Mr. Lewis ftating to the court his opinion of the ap- 
pofitenefs of cafes decided at* common law in England. I re- 
member judge Chafe's expreflinghis opmion and belief that 
they were perfeftly inapplicable ; and, afterwards remarking, 
that if^ however, the counfel would go on, it was not the in- 
tention of the court to circumfcribe them, or to take from the 
jury the decifion of the law as well as the faft. He further 
added, that the counfel might manage the defence in fuch way 
as they thought proper, having a regard to their own charac- 
ters. 1 am the more particular and pofitive of thefe expref^. 
fions, becaufe very fhortly after the trial I made a fummary 
of the proceedings. I find it ftated as coming from the mouth 
of judge Chafe, and that he repeated that the counfel for the 
prifoner might go on in their own way, having a regard to 
their own chara6kers. Judge Peters made a remark which I 
thought was calculated to put the counfel into good humor, but 
they perfifted in their refufal to proceed. Thus far the court 
inanifefted, in my opinion, a defire that the caufe might pro- 
grefs, and a perfuafivc^ and conciliatory temper j but Mr. 
L^wis having again decidedly faid that he would not proceed, 
judgeChafe'faid, if you fuppofe by conduft like this, to put 
the court into a difficulty, you are miftaken. After a paufe^ 
judge Chafe addreiTed himfelf to the prifoner, and afked 
Urn, if he was ready to proceed on his trial, or whether he 
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wouI4 have other counfcl afiigned to him. Fries replied hd 
did not know what was beft for him to do, but he would 
leave his cafe to the court. Mr. Rawle ftated that from the 
peculiarity of the circumftances of the cafe, and the prifaner 
being left without the ai&ftance of counfel, his wifh was thai 
the trial might be poftponed for a day, and the poftponement 
took place by order of the court. The following moining 
when the court was aflembled, Fries was again put to theisiary 
and judge Chafe enquired of him whether he wifhed the court 
to ailign him counfel ? His reply was, that he would truft 
himfelf to the court and jury. Judge Chafe replied, then by 
the bleiBng of God, the court will be 'your counfel, and wiU 
do you as much juftice as could be done by the counfel that 
were affigned you, or nearly in thofe words. The trial pro- 
ceeded, but I was not prefent during the whole of it. 

Mr. Hopkinfon, Do you recoUeS: whether judge Chafe 
guarded the prifoner againft putting any improper queftions 
' tolthe vtritneffes, &c. 

Mr. Meredith, Judge Chafe feemed to me to perform his 
promife. He told him he had a right to put any queftions he 
pleafed, and guarded him againft putting improper ones. 

Mr. Harper faid he woidd next proceed to the cafe of Cal- 
lender. 

LUTHER MARTIN /worn. 

Mr. Harper. Did you furniih judge Chafe with a copy of 
the book, entitled the Profpedl Before Us, and at what time 
did you fumilh him with it ? / 

Mr. Martin. It is not a pleafing thing for me to be a wk« 
nefs on this point, as I may be confidered as a party concern* j 
cd, and efpecially from being one of the counfel for judge | 
Chafe. Tet, as it is required from me, I will proceed to ftate 
what I know. When I was in New York, I obferved in a 
newfpaper which I took up at a barber's (hop an advertife* 
ment for the fale of the Profpe£^ Before Us. I mentioned it 
to judge Wafhington, and he fent his fervant to procure a' 
<^opy ; and I defired him to purchafe two copies. I read it|^ ^ 
and as was ufual with me with refpe£l: to books any wife inp> 
terefting, I fcored fuch pailages as were remarkable either for 
their merit or demerit ; arid I did fcore a great portion of the 
bopk. But I did not fcore them with the leaft idea of an in* 
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4ifibijient Wng "founded lipon them. When I fcored tfej 
book I did not knl^w that judge Chafe was going on the cir- 
-cuit of Virginia. My fcoring was for my own amufement, 
-and for that of my friends. Afterwards I faw judge Chafe. 
'I afke^ him if he was going down to Richmond-; he anfwered 
eyes. I a&ed if he hadfeen the book called the Profpedl: Be- 
iorc Us s he faid he had not. I then told him, I will put it 
into your hands, you may amufe yourfelf with.it as you are 
going down, and make what ufe of it you pleafe. There was 
:a great deal more fcored than was contained in the indict- 
ment. I nioft f6lemnly declare that I had no view to a pro- 
i'l^utton in fcoring it ; though I have no hefitation in faying 
that in coitimon with every worthy inhabitant of America I 
detefted the book. 

Mr. Nkholfm^ What do you mean by deteft / 

Mr. Martin, I am ready candidly to acknowledge that t 
,idid think it a book that Ought to be profecnted ; and I did not 
ti&nV that judge Chafe would have an opportunity of feeing it 
unlcfs I gave him a copy of tt. Having fince heard it fug- 
gefted that I had feme {hate in drawing up the indi&ment 
againft Callender, I moft folemnly declare I did not put peH 
to paper on the fubjedt. 

Mr. Harper. Was not your name written on the book i 

Mr. Martin. It. was. 

Prefident. Did you exprefs the view, you had in putting k 
Into his hands ? 

Mr. Martin, I faid what I have already ftated; that be 
might take it down with him, and make fuch ufe of it as hd 
pl^fcd. 

JAMES WINCHESTER /«wifc 

- Mr. Harper. WiU you [deafe to ftate whether you were 
in AnnapoUs in iSoo, in court with j^dge Chafe, and Mr. 
Jpbi T. Mafoni) and what vihA the converfation whieh thos 
^ook place ? . 

V Mr. Winchefier. I attefided a circuit eoutt hetd at Anna- 
polis in 1 8oQ. I do not cecoUed either the day the court 
tommeiiced or ended. I lUftk on thelaftdby of the tei^in 
fentence was pafTed on — — — Saunders for ftcklmg in hte eh»^ 
rader of poft-mafter the contents of a letter. A crowd ga« 

30 
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tiered round the door, and retarded our paflage o&t of coQi«&^ 
I do not remember what perfons remained ; but Mr. Maibn 
.came up^ andaddrefled himfelf to judge Chafe* My recollect 
tion is at beft but imperfed: ; and of this converfation necefla- 
.rily indiftindl. In the account of it therefore I fhall ufe my 
own language. I may occaiionally ufe the language of judge 
Chafe and Mr. Ma(bn« According to the impreffion on my 
mind» the converfation commenced in this way. Judge Chalb 
had delivered a charge to the grand jury. Mr. Malon came 
up, and in a laughing manner jocofely afked in what light are 
we to coniider the charge, as moral, politicalyjudkisil, or reli^ 
gious ? Thefe are the words, I believe ; but of this I am not 
certain. The judge replied in the fame ftile and manner; I 
believe, that it was a little of all. I cannot be certain, but I- 
think Mr. Mafon intimated to the judge, that he would not 
deliver fuch fentiments in Virginia. It appeared to me that 
the language of Mr. Mafon conveyed to judge Chafe the idesw 
that he was afraid to deliver fuch fentiments in Virginia^ 
though I am notmyfelf confident that fuch was his meaning. 
The judge replied that he would, and that he would at sdL 
times and in all places execute the laws in the manner he 
had declared. The converfation then turned on the book 
called the Froi^eA Before Us ; as well as I remember it was 
fpoken of as a book written by Callender. The converfation 
which pafled on the fubjedl I cannot pretetid to rdate at all, 
more than that I have a ftrong impreffion oii my mind chat 
judge Chafe mentioned that Mr. Martin had put the book into 
his hands, that he would take it with him to Richmond, and 
lay it before the grand jury, and have it prefented. I heard 
Mr. Mafon's teftimony, and my recoUe£tion correfponds with 
his, that the whole converfation was* jocular. I do not re- 
member the particular expreffions which Mr. Mafon relates ; 
but I camiot fay that they were or were not made. Becauie my 
attention was not very pointedly direfted to the converfation, 
and at the time, frmx the laughing which took place, I might 
not have heard the expreffions though they had been ufed. 

Mr. Harper. What is the expreffion you do not recolleii ? 

Mr. JVimhefier. That if the whole ftate of Virginia was 
Mot depraved, he would carry the book down vritii^ him» aa4 
%txn the fellow indicted. 
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WILLIAM MARSHALL /«wr«. 

Mr. Harper. Inform the court how foon you faw judgetShafe 
lafter hk arrival at Richmond, what palled between you, &c.'? 

Mr. MnrJhalL Judge Chafe arrived in Richmond, but 
whether on the 21ft or aad of May, I do not recoiled ; but. 
my impreiEon is that it was Tuesday. I waited on him, as 
was ufual with me, and gave him information refpeding the 
ftate of the docket. The aflbciate .judge did not attend on the 
22d, when.the court was opened and the grand jury received 
^their charge. They went to .their room, and. did not return 
till Saturday. the 24th of May, when they returned a prefent- 
ment againft James T. Callender, which I have. [The origin- 
al prefentment was produced by the witnefs, read, ;and deliver* 
^d,t0<the Secretary.] 

As foon as I had read the 4)refentment, at the requeft of the 

:;d:torney of ;the diftrift the -jury were taken back to their 

'Camber, and progrefs was made in preparing the indi^ment. 

There was.fooie converfation between judge Chafe and Mr. 

Nelfon, which Jafted for a few minutes. Judge Chafe en- 

-^quired what was the proper procefs on the prefentmenk 

The anfwer which the difl:ri£): attorney made, was, that he 

:£appofed a capias was the proper procefs. I recollefb that 

judge;Chafe faid fomething of a bench warrant, which was a 

.pra£Uce unknown to us. Judge Chafe aiked me to drsiw 

the warrant. I faid I could not. He tihen faid he would en*- 

deavor to draw it. Afterwards judge Chafe defired the difp 

XxiQ. attorney to draw out the form of a capi^s.^ iki^ jiMg^ 

faid he would draw one himfelf, and that I might dirswr out 

another^ and he feid he would take the moft approved of the 

three. I recolledl: mine was drawn Htfl: ^ b.^t whether before 

judge Chafe and Mr. Nelfon had finifhedtheira, 1 do not rc- 

coUeft. On looking over niinc, he faid he .was better fatis-? 

fied with mine than his own ; .and he jequefted me to fign, 

f eal . and deliver it to the .marihaL 

[Mr. Marfhall here produced and read the ^ginal capias.] 

On Saturday thje 24th of May, in the afternoon, the grand 
jury brought in .the iindiftment. I have taken thefe circum- 
ftances from a cppy of vthe minutes of my office, which if the 
court wifli to fee, I ;can produce, as I have them with me. 
Judge »Chafe alone formed the court from the 2 2d to the 29th 
of Jday, inclufive. On the 27th of May the mvfcal brought 
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Callender inta court, judge Ckalie beii^ at t^at time the only 
member of the court. A chair was handed to him, and he 
rem^ed in court while the court ptpceeded with the docket 
in the ufual way, until near evening, when judge Chafe ob* 
ferved that as the triiverfer was in court, he might perhaps 
have fome application to make. I do not recoUedl whether 
the counfel sfterwarcts employed for the defence of Callender 
were ^en in court ; but if they were they made no obferva^ 
tions. , But Mr. Meriwether Jones, with whom Callender re* 
fided, faid that Callender was not then prepared to niake any 
application ; but that perhaps to*morrow he would move a 
continuance. Then judge Chafe applied to Calleuder> and 
diked if he could give bail. Mr. Jones .replied that he cpuhL 
give bail in a moderate fum. Jiidge Chafe aiked Callender! 
what were hJ5 circumftances ; that in fixing the fum^.he 
would be governed by that circumftance. Callender faid 
they were nearly equal. The judge repeated the queftion ;. 
and then Callender laid he wais indebted about t^o hundred 
dollars, and there was about as much due to him which he ex* 
pe£led to receive ^ and therefore he did not confider himfelf . 
worth any thing. Judge Chafe then aiked if he could give 
bail, himfelf in two hundred dollars, and another in a like 
(unft. The reply made by Mr. Callender, or Mr. Jones .was, 
that he could find bail to that amount; and. he accordingly 
gave bail. On the 28th May, an application was made by 
Mr. Hay; this was the firft inftanca in which- Mr. Callender 
took any iteps for his defence, Mr, Hay (tated that he was 
not well acquainted with the praftice in fuch cafes \ that he 
had an affidavit, of a general nature, dating the iropoffibility 
of going intd the* trial, with any profpeft of fuccefs, without 
the attendance of a number of witnclTes^ who lived at a great 
diftance. Mr. Hay aMb enquired whether a general affidavit 
was fufficSent, or 'wbether a fpecial affidavit, dating the names 
of the witncflfes and the fads they were expefted to prove, 
would be required. Judge Chafe faid that the ftridt praftice. 
of the law required a fpecial affidavit ; but they might take 
till to-morrow to prepare a fpecial affidavit, fubmitting it to 
their difcretion to manage the caufe as they thought proper, 
I beg pardon for being a little too hafty in my narrative. When 
Mr. Hay ofifered his motion for a continuance, the court faid. 
that before they could hear the motion it was neceffiiiy. that 
^t traverfer (hould plead to th^ indi£tn»ent. For If he pl^^. 
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od gtiBty, ]tfi€f c ¥^ould be no neeeffity for fuch an applicalioii. 
Mr. Bay afiisved the court that the traverfer .would not pk^ 
guilty. Mr. Callefider was arraigned and he pleaded not guil- 
ty f and then, the convcrfation, which I have ftated, took place*- 
The rejrfy of judge Chafe was^ af£er a general affidavit ianmde^ 
it muft be relied on, but you may withdraw the general^ ^^^ 
file a fpecial affidavit. Nothing further pafled on the 2Bih.' 
On the apth in the morning, Mr. Hay produced, a fpecial affi^ 
davit ; I have the original here. It is ftated therein that there 
were a number of witnefles ; one from New-Hampfliire ; one 
from Maffachufetts j fome from Pennfylvania, and fome from 
South-Caarolina, abfent ; who were material witnefles for his: 
defence; that there were alfo fundry documents necefiary to 
he procut^ ; and an efiay written by Mr. Adams on canon 
and feudal law, which the traverfer fuppofed it important tet 
have for his defence. Mr. Hay on thefe grounds moved for 
a.conttnuanc6 to the next term, in a pretty long-fpeech. Judge 
Chafe obferved that every perfon before he made a publican 
tion, if he meant to juftify it, ought to know the names of 
, his witnefles, and if he meant to juftify it by documents,- 
they ought to have been within his reach. It was not to be 
preiuffied, indeed^ that he could calculate upon being able to 
procure his witnefles in a few days. That in this cafe it was- 
aliened that one ^^itnefs refided in New-Hampfhire, which 
^ Was a great way off. He faid that the ordinary fittings of the: 
court wouid.be too fhort for him to obtain witnefles from to 
great a diftknoe. . He faid that the prifoner fhould have tbie> 
and he fhould have a fair trial ; but he could not allow him 
io the next term. He faid he might have two weeks— *^bot 
that might.be too fhort a time^^— you may have three weeks, 
a months nay fiit weeks. We cannot fit fo long, becaufe we. 
are obliged to hold a court in the diftriA of Delaware ; but 
I will 2Ldjovan this court, to go to Delaware, and will return in 
fix weeks. In the courfe of the obfervations ofiered by Mn 
Hay to the court, as well as I can recoUeA, he faid if the 
dpcttments and witnefTes were here,^ he did not think he 
vrould be . porepaxed during that term to invefligate alt the 
£a£bs and the hw arifing oni them ; but he would be prepared 
agatnil the Aext term, if the court would indulge him with: 
a continuance. Afeer judge Chale had made this ofier of a 

Eftponenreatj I: do not difti»£):ly remember that Mr. Hay or 
r^ J^hHE^te&xnul^^ f^P^Xr ^^^ ^ ibort interval jud^ 
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C}hafe laid, as they did not feem difpofed to take thetime Iliave 
offered, the trial fliall come on within the time the teftimony 
«f the witnefiesrefiding in Virginia, deemed material, can be 
procured. He a&ed the marihal what was the diftance of 
the refidence of Mr. Giles and general Mafon ; and at what 
time they could conveniently come to Richmond ; and whe- 
ther his depttlry marfhals could go for them. The reply of the 
marihal was that his deputies were prepared to execute any 
oi'ders of the court. Judge Chafe then direAed me to make 
out the fttbpoenas for Monday the ad of June ; and I iflUed fub- 
poenas for Meflrs. Giles, Mafon, and Taylor; but colonel 
Taylor's name does not appear in the affidavit. The deputy 
marihals were dire^ed to ufe all poffible expedition in fervic^ 
the fubpccnas : they were all returned executed ou Monday 
the 2d of June, endorfed with the hour of :the day on whidi 
they were executed. 

[Here Mr. Matihall offered the originals with the endor(- 
jRientsof the time of fetvice.] 

On Monday the 2d day of June, colonel Taylor appeared 
m court. The other witneffes were called, but they did not 
appear* A poftponement was afked by one of the gentlemen 
^r two hours, who ilated that it had rained on Sunday pre* 
ceding, which might have impeded travelling, and it was 
^rant^. Some time in the courfe of the day judge Chafe eh- 
lervedthat he might have till to-morrow, which was accepted: 

On Tuefday morning foon after the opening of the court, 
•>the motion for a continuance was renewed, founded on the 
jd£davit of CaUender, which gave rife to the firft motion. — 
Judge Griffin was then in court, having arrived on the 30th of 
JMay, and continued during the remainder of theterm. It was 
argued much at length, and received the fame decifion as on Ac 
^pth. The marihal was then ordered to call the petit jury ^ 
trweive jurors appeared ; there were fome obje£tions, which 
I do not precifely recolte£b, to the pannel of the jury ; and a 
motion made to quafh the array ; an argument was made and 
ibme authorities quoted. Judge Ohafe faid they were not to 
be< relied on, and he a&ed for Coke upon Lytdeton. I brought 
it from the library in the capitol ; judge Chafe looked into it, 
and faid the ajtray (hould not be quaihed ; but I do not koow 
the principle on which he decided. When the jury had all 
^mfwered, the gentlemen propofed to propound a queftiouto 
the jurors a6;they <:ame to the bopk* I4o 4iot rec(dIeA what 
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the queftion was ; but judge Chafe faid he would propotztiJ 
the proper queftion himfelf. The queftion which judge 
Chafe faid it Was proper to propound was, have you formed 
and delivered an opinion (for he faid it was neceflary to have 
delivered as well as formed it) on the indiftment i The 
"anrwer of the firft juror was that he had never feen or beard 
die indiflment, and could not fay that he had formed an 
opinion refpefting it. Eight or nine of the jwrors were a&ed! 
the fame queftion, and gave a like anfwer. The gentlemen 
'who defended the traverfer Aen faid it was unheceffarf toalk 
the other jurors that queftion j the reft were fworn, and the 
trial proceeded. The courfe it took was pretty lengthy, and 
I cannot ftate all the circumftances^ that took place. I recol-^ 
ted that the teftimony of colonel Taylor was refufed, but I 
do not recoUeft the particular circumftances attending it. 

Mr. Harpen Did any thing pafs between you and judge 
Chafe, refpefting the jury fummoned to try Cailendcr z 

Mr. Nickolfon made fome obje€Hoir to this queftion. 

Mr. Harper replied in f^pport of it. 

The objeftion was then withdrawn by the Managers ; but 
further objeftion being , made by a member of the court. 

The Prefiderit cfcfircd the queftion to be reduced to writing, 
which was accordingly done by Mr. Harper, as follows : 

Teftimony on the part of the profecution, tending to fliew 
from the declarations of the refpondent, that he had a cor- 
rupt intention to pack a jury for the trial of Callender, hav- 
ing been -given ; he offers in evidence other declarations of 
his, made during the proceedings, but on a different day, for 
the purpofe of rebutting the former teftimony, and of fhcwing 
that his intentions, in that refpeA, were pure, and even fa- 
vorable to Callender. 

When the Senate decided that it (hould be put. — Teas 7^% 
— Nays t. 

Mr. Marfiall: Mr. Giles was on a jury in the circuit cpurt, 
en, I think, the 27th of May, the day Callender was brought 
into court by the marftial. When Mr. Giles's nam& was 
cdled, judge Chafe afked me whether that was the celebrat- 
ed Mn Giles, member of Congrefs. I faid that it was. He 
faid that he had never feen him before. Nothing more paficd 
at that time. In the evening I was at judge Chafe's lodg* 
ings. He afked me whether I fuppofed Mr. Giles would re-% 
main in Richmon^'until the trial ^ Callendi^. I fi|td it wasi 
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ttncertaini that it was not cufk>maiy for Mr. Giles to reinalt 
any length of time when he qzmc to town. Judge Chafe 
faid he wifhed he would remain^ and ferve in Qallender's cafe^ 
nay he wifhed that Callender might be tried hy a jury of bis 
own politics. He faid that if his Situation as a judge would 
permit him to drop a hint to the marihal with vt{pe(k to the 
jury, he would intimate his wi(h that Ollender (hould be thus 
tried ; but in his (ituation it would be imjMroper for him to 
interfere with the duty of the marihal. 
. Mr. Harper. Inform the court at what time, if any> you were 
at judge Chafe's chambers, when.a certain Mr. John Heath was 
there, what paiTed, and what did not pafs. 

Mr. Marjball. Judge Chafe was, as he informed me, a 
total ftranger at Richmond, and ha4 never been there until he 
held the court in 1800. He aflced me if I would call upM 
him from time to time. When I knew he was at home, I ufed 
to go in an evening, and fpend an hour or two with him at his 
lodgings. I alfo gonerally went in the morning, about an 
hour before the meeting of the court. I recolle£t about ten 
o'clock^ going to Mr. Chafe's lodgings. I went, I think, but 
of this I am not poCtive^ with Mr. Randolph. I found N!^. 
Heath in judge Chafe's chamber, or in the pafiage. Mr. 
Heath was, I think, in the a6i of leaving the room, he hM 
his hat in his hand, and I met him either in his way out of the 
room, or in the paflage. 

PrtfidenU Can you ftate the day of the month ? 

Mr. MarJhalL I cannot, but I think it was the day before 
judge GrifiBn arrived, I recoUeft very weU> on that day Mr. 
p. Randolph and myfelf Walked up to the court room. I wat 
furprifed at feeing Mr. Heath at judge Chafe's^ smd afked Mf« 
Randolph what could have brought him there. 
. Mr. Harper., Was Mr. Heath in the z{k of gokig out 
when you entered ? 

Mr. MarJbaU. Yes, fir, he was <m the -floor, iie had takeni 
his leave, as I fuppofed, of judge Chafe, and was either out 
of the room, or in the a^ of coming out of it. I do- not recoi- 
led pofitiv^ly whether Mr. Randolph went with me. I re* 
coUe^ going with Mr. Randolph to court, and that it was tkft 
ufual practice of Mr. Randolph and myfelf to go to judg|9 
C^Mfe's chambers in tjbe moming and attend him to court. 
\ do not certainly recollBdl: whether that morning w« went tOr- 
gether to the judge's chambers* but I ^mrpofitive we Ipft tb^ 
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cliambcr together. The court met generally at 1 1 o*ck)ck. 
I had fometbing particular to do that motnmg) aad it wasirom 
, lo to half paft lo wJiea I went to the judge's chambers — it 
may have been about lo j the time I Caw Mr. Heath muft 
have been about lo o'clock. 

Mr. Harper^ Did any convorfation take place between the 
judge and Mr. Heath while you were there ? 

Mr. MarJhalL I believe I met Mr. Heath outfide of the 
door. There was not a word of ccmverfatron at any rate. ^ 

Mr. Harper. Did any incident take place r.efpe*<^ing a pa- 
per handed from Mr. Randolph to Mr. Chafe ? • 

Mr. MarJbaH. There ^A riot. 

Mr. Harper. Did you hear any thing abont creatures call-' 
ed4emocrats ? 

Mr. MarJbatL I never heard atny dung pafs between them. 
I never heard the judge fay any thing about the jury) except 
what occurred either at the judge's lodgings or at court, whidx 
I took to be inftru^lions to fummoti 24 jurors above twenty 
five years of age, and free-holders $ that there iliiould be 
' enoa^ to fupply the juries required at that court. 

Mr. Harper* Did he dired them to be fummoned from ths 
country or the town ? 

Mr. MarpeM. I have ftated aU that I retaember relative to 
the fummoning x>f the jury. 

. Mr. Harpir. Did be fay any diing of die deicriptiori o£ 
perfons, relative to patties ? 

Mr. MafJbalL I do not ttod&tii that he faid a word. 

Mr. Harper. Did you make it a prafiiice to go widi th6 
judge toccnift eirery day from his lodgings i 

Mr. MarJbaU. I walked every day with Irnn, I made it an' 
uniform pra^Uce. The judge's lodgings were on my way to 
court, not more than twenty yards oat of my way. 

Mr. Key* When dbe fttl^oenas were' returned onthe 2d 
of June, and neither Mr. Giles nor general Mafon appeaisd, 
wa»<tbert an appUxixtioci maAs to the court to allow ai fuitheif 
time for their appearance ? 

< Mr. M^fidL l^ere were fomeeMcrtatione Qtade,.ixth: I 
.4d not ce^lteA whether I utiiended to them at the tinoe ot 
not \ but I think >udge Chafe offered to iffilie an attachmeoie 
for them, and kft it to liie pleafiitoe of ^he traverfer to- fay 
whether he would have i^mpulforf procefs iffiied. 

Mr. Key. Da you reooUef^ fii^iirbeilMnr that was applied 
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for by the cdunfel, or whether it, was a voluntary offer on 
the part of the court ? 

Mr. MarJhalL I underftood that it was a voluntary offer 
on the part of the court* 

Mr. Harper. Did judge Chafe confer with judge Griffin 
upon the motion for a continuance^ and upon the reje&ion of 
colonel Taylor's teftimony i 

Mr. Mar/balL I fat very near them» and I frequendy 
heard tbem in converfation in a fort of whifper. 

Mr. Harper. Did you ever hear any part of the converfa- 
tion between them i 
^ Mr. MarJhalL I did not hear any thing diftin^Iy, but 
when Mr. Baflet was fwom^ after having ftated the fituation 
in which he ftoodi judge Chafe aflced him whether he had 
formed an opinion who was the aud&or of the Profpe£k Before 
Us \ he replied that he had not formed an opinion of the 
author, but he had formed an opinion of the book, and had 
iaid that the author oughtto be punijhed. Judge Chafe then 
turned to judge Griffin, and faid that the queftbn propound- 
ed by the counfel would prevent the formation of a jury with 
refpedl toa notorious murder, as every man in the county where 
it had been committed might have declared that the peipetra* 
tion ought to be punilhed. In that cafe there would not be in the 
whole county a competent jury. Judge Chafe then faid, kt him 
be fwom. I do not know pofitively that judge Griffin concurred 
in that opinion ; but I think, from what I heard, that he did* 

Mr. Harper » Did this converfation take place prior to the 
declaration of the opinion of ihe court by judge Chafe ? ^ 

Mr. MarJhalL I cannot iay with certainty, becaufe judge 
Chafe fometimes fpoke without confulting judge Griffin.— 
I do not recolle£l; any cafe in ;Hrhich they held a confultation, 
but that on the reje^ion of the teftimony of colonel Taylor, 
and the direAion that Mr. Baflet fhould be fworn on the 

{*ury. He was confulted as to the teftimony of colonel Taylor^ 
mt I did not hear him dedara hift afient aloud^ but I took it 
for granted, as it was not denied. 

Mr. Harper. With refpeft to the motion for a continuance, 
do you know whether the decifion was made after a confolta* 
don with judge Griffin ? 

Mr. MarJhalL I do not recolle& that any thing, was faid 
on the part of judge Griffin $ but I underftood that it w^ af* 
fented tOy as it waa delivered as the opinion of the. cpurtu 
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Mr. ttoffer. Was there any expreffion on the part' of judge 
Griffin of difapprobation of what was delivered by judge- 
Chafe as the opinion of the court t 

Mr. MarJbaiL None, fi)r, 

Mr. Nichfdfin. At the time of Ae trial of Callender, was 
it not the cuftom of the judges to choofe their circuits ? 

Mr. MarJhalL I believe it wa^^ fir. 

Mr. Nkholfon. At that time, the Virginia difti'id was with-* 
in judge Chafe's circuit, and do you recoiled that he faid he 
would nctf continue the caufe till die next term ? - 

Mi;. MarJbalL I recoiled; diat judge Chafe faid he would 
mot continue it till the next term. \ 

Mr. Nicholfin. Who prefided at the next t^m ? 

Mr. MarJbalL Judge Pateribn. 

Mr. Randolph. Tou have faid that on die morning when 
you found Mr. Heath about retiring from judge Chaie's charn^ 
ber, you did not reoolle£t whether the marflud accompanied 
you there or not ? I • 

Mr. MarJbalL I do 4not recoUe^l whether he did or not, 
but the probability, as refting oa my mind, is that he did. 

Mr. Randolph, Did he accompany you from the lodgings 
of judge Chafe to the court ? 

Mr. Marfi^lL Tes, I am certain of that, becaufe I had the* 
converfatioa with him which I have moitioned* 

Mr. Rjandolph, Tou mentioned a converfation you had 
with judge Chafe on the fubje£i of the political charafkers 
ferving on the jury; that he wifiied that Mr. Giles, and other 
gentlemen of the fame political character, might ferve on the 
trial of Callender^ did you mention that converladon to the 
marihal? ' 

Mr. MarJbalL I do not remember to have converfed with' 
him on diat fubje^i ? 

Mr. Randolph Were you acquainted with the gentlemea- 
who feryed as petit jurors on Callender's trial ? 

Mr. MarJbalL Yes fin 

Mr. Randolph. Is there any one of diem that comes under* 
the defcription of being of die (ame political character witit 
Mr. Giles ? 

Mr. MarJbalL I believe not, fir. At the time of the trial, I 
was not fully acquainted yrith the political charadlers of the' 

fentlemen that ferved on the jury; but fince I have learned, at 
then conceived) that none of dicm were of the fame politicf 
W)th Mr. Gilesi 
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Mr. RamhlpL If I underftood foit^righl:. Sty you ftdted tfaat 
a capias was ofdercd to be tflbed before the grand jury return- 
ed the indi£bment a true bill. 

Mr. Mar/balL I faid on the prefentment a capias was iiued 
fpr the arreft of Call^Qder» whidi was before the indi^fanent 
was found. 

Mr. liicholfin* The indi6lm(rnt was found on the 24th of 
May» waS'it not fir i 

lyir. MarjbdL The prefentment was made on the morning 
of that day. The court fat longer than ufual, and I rdmem* 
bcr that di^ jury; wiAed to' be difcharged^ but they wer^ not, 
and it was five or fix o'clock before they brought in the bill o£ 
indi£iment. 

Mr. Nicholfon. Do you recoHe^^ wh^er the attorney o£ 
•tbediftrifl had ctenmenc6d drawing the indi£kment before 
the prefentment wais made ? 

Mr. MatfialL I remember that the diftrifl attorney was 
drawing up the indidiment before the prefentment was made \ 
Ifxt had. xtaade liowevc^r.vdry little progresTs in it at that time, it 
was.fioift^d afterwurda as ibon as convenient, and tranf^' 
flitted to.tbe grand jury. 

Mr. Randolph. During die courfe of that trial, pray, fir, 
tglk tbe court w<r^ the intisnruptioQa of the coimfel for the 
traverfer more frequent tikan you liave bcfn in the habit of 
IrktieflingP ^ . 

Mr« MarJhalL | kave varely feen a trial where the iuter-* 
noftioos were fo iidoli«ent. 

Mt*' Rpndolphm 'ipbiyott-nooiember a fingle inftance ? 

Mr« MmJMU I tkfaik ra a^trial where judge Iredell pre** 
£ded there were interruptions which were as frequent, if not 
oforc'IrequcntthuLtook pikoe.mthe coiirfib of this triaL 

Mr. Randolph. Do you recollect any thibg difrefpectful on. 
the pairt of the ccnmfbl towaiDds tihe court on the trial of Cal- 
lender? ::.;...'. ' 

Mr. MarJhalL One of the counlH, Mt. Hay, appeared to 
be ttndmr a.^rttit tdicaL of .irritadoii daring a great part of the 

Mr. Randolph. Did you perceive any caufe for this ? * 
f Mr. MarJbaHi rTbe c^ctiWere very pofitive that the jury 
fliotild not be adikeffisd' b)[ the traverfex's co^n&i ^n die cosi^* 
ftituttonality of the £sdition law, and whtoevet that point was, 
timched by thecouofel, there was as much decifion fhown byi 
the court as I ever witnefled. 
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Mr. Ranchtphn Was there much mirdi among tiie.bye« 
(landers? * , , ' . .: 

Mr. MarJbalL There was a good deal. Icannol fay what 

gave riie to jit, but it was kept up diu^sng. the courfe of the 

trial. 'The court was extremely facetious during that part of 

the trial which I particularly attended to,, but I was not very 

attentive to the trial till that morning*. v' 

Mr. Mc^Hin. What was the caufe of the interruptibns ? > 

^ . MtJ Marjhall. It was the counfel petfifting in addreffing 

the juiry on the iineonftitutionality of the fedition iaw after the 

court had declared what was their opinion of the law on that 

point. • 

Mr. Randdph. Do you recollect any particular expreffions 

ufed by the court on this fubjeft ? ' 

.! Mr. MarJbaU. I heard judge Chafe fay that the counfet 

I for the traTcrfer were miftaken in their expofition of the law, 

and they kept'^reffing their miftakes upon the oourt 5 he faid 

fo aacc, if xiot oftener. 

Mr. Harper. You fay, fir, that there was no geitttefivati oti 
the petit jury £kf the fame political opinion with Mr^-Calknder 
or Mr. Giles. Do you mean on the jury that tried Callender^ 
or en tTie pannel \ 

Mx. MarJhalL On the jury that trieid Caliender. 
/.\Mitl Harper. Were there any on thepannel ? 

Hr« MarjhaiL Tfa^re were colonel Hame, Mr. 'Radford, 
atiA Mn Marks Yandervai. Mr. Harvie was -oatHed ?ery early, 
tad^ Mn Marks 'Vaoiderval \ but it appeared to me that d^re 
idras a great unwiQing^efs on the part of thofe gentlemen to 
ht Oktt the' jury to try Uiis caufe, and feveral applications wer<$ 
made .tD^'liaire them esECufed. * 

' Mr. Harper., How did it happen that none of thofe gen«- 
ttetnfiii ferved? 

/ Sdr^Mar/balL Mr. Marvie fuggefted that he was Iheriff 
of Henrico county, and that the county c^urt was fitting at the 
^lia» ;; 'thatlus prefenct was reqiured, and on that ground the 
court excufed him from ferving on the jury. The other two 
gemAemeti cfid not attend at all. 

. Mr. Ha^er.. When you faid that the confufion on thia 
tsial took place, from the counfel's preffing their opinion oti 
thejizTf, doT undcrftand you as faying tliat it was after the/ 
^Q counfel) had beenovser^ruled by the court ? 

Mr. MarJhalL I fo underftood it, I did not perceive any 
other caufe. * •  
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Mr. Hapir^ What took place on thi motion for a cooti- 
«iUance i The affidavit filed, ftated, th^t the traVerfer could 
not pfodoce his Witneflbs $ did it date that he could prove a 
jttftification as to all the charges in the indi&ment ? 

Mr. MmjhalL No, fir, not that I remember, but the aft- 
davit is here on file. It was dated by judge Chafe, that there 
were 19 charges in the indi£bnent, and that it was necefiar| 
iox the traverfer, in onter to procure his acquittal, to prove 
the truth of die matter in the whole \ it was not fufficia>t to 
provie a doz^n or more of them, to ^e true, if he could not 
prore them all. It was not fufficient to prove a part inftead of 
the whole of any one charge ; for example, fuppofe a man 
(hottld charge nie with being a great fcoundrel, a rogue, and 
a very ugly fellow, and he fhould prove that I was a very ugly 
fellow, would that go to acquit him for having called me a 
fcoundrel or a rogue i Can a part proven in this way be faid 
CO be a juftification ? 

Mr. Harper. Was this remark made by judge Chafe in 
good humour? 

Mr. MarjbalL I thought him in a remarkaUe ^ood hu^ 
mour. . 

Mr. Harper. You fay judge Chafe was pofitive. Was ho 
harfli towards the counfel of the traverfer ? 

Mr. MarfialL I did not think fo. I remember that ht 
faid, his country had made him a judge, and he would be the 
judge on the bufineis of that day, and whatever was tranf- 
a£led Ihould be under the dirediion of the court. He £ud 
alfo that he was a frail and feeble man^ and that it was poffi^ 
b^e be was in an error, in reipe^i to the opinion whi<^ he 
entertained of the law. If the gehtlcnaen who difibited from 
his opinions would form a bill.^ exceptions, te would be 
the firft man to allow them a writ of error to go into the fu» 
preme court of the United Stales^ a fuperior tribw^al^ said 
have there his opinions t^ed^ 

Mr. Harper. Did the counfel for the traverfer ftate a 'ca£& 
on this offer of the judge i 

Mr. MarJhalL Thofe were the obfervations of the xour(|y 
but I do not recoUefl that the counfel fetd anything in reply. 

Mr. Randolph. You mentioned that no perfbn SI Mr. 
Giles's politics was on the j«ry,} did I underftand you, -wh&k 
Ipeaking of Mr. John Harvie as being of thofe politics,, as 
meaning Mr. Harvie of Belvid^re ? . , . . . 

yij^MarJball. Yes, fir, 3 
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I Mr. RaniMph Whatdoy<mconceive|x)liavd^beetiKi».p6»^^ 

Ktlcs at that time ? r 

i Mr. MarfralL I thought, from his opmion on the fedi- 

1 tioa law, which I had underftood was, that it was uticonfti^ 
tutional, he might hare been of the fame politics as Mr. Gilesr. 
I Mr. Randolph. What was your opinion of Mr. Radford l 

I Mr. Marjball. I underfto^ his politics to have been of 

'. the fame kind. 

Mr. Randolph. Did you ever hear that Mr. Marks Vander- 
tal had denied that he was fummoned on the jury for tlie trial 
ofCallender? . 

Mr. MarJbalL I have underftood that he dd'nied ever hav- 
ing been fummoned. 

Mr. Randolph. Did Mr. H^nrie anfwer to bis name when 
called on the jury lift ? 

Mr. Marjball. Yes, Gr, and he wasexcufed as being high 
flierifFof the county of Henrico. 

Mr. Randolph. Did Mr. Radford anfwer to his name ? 
Mr. Marjball. I believe not, fir. Mr. Vanderval I am ccr^ 
tain did not. 

Mr. Randolph. Were you well acquainted at the time with 
Mr. Radford and Mr. Harvie ? 

Mr. Marjball. I was with Mr. Harvie, and tolerably well 
vri& Mr. Radford. 

Mr. Randolph. Were you well acquainted with Mr. Marks 
VandervaH 

* Mr. MatfiaU. Not very intimately. 
Mr. Randolph. Do you know, or believe, that at the elec- 
tion for members of the Houfe of Reprefentatives in the fpring 
of the year I75^> whether .Mr# Vanderval did vote for your 
brother, the prefent chief juflice? 

Mr- Marfball. I beKeve he did not vote at all, but if he 
had vdted, I believe it would have been for him. 

Mr. Harper. Colonel Tinfley appears upon this pannel, I^ 
would aik you if his politidal opinions were at that time the 
fame as they are now ? 

Mr. Marjball. I do not know what were his. political fen- 
^stents at the time ; but I remember that he had been hoftilf 
to the adoption of the fcdeval oonftitution. 

* Mr. Martin. The paimel of the petit jury is never return-? 
ed. If I underftood you right, by the marlhal, until the jur^, 
app^TS in courta and ^ clerk «f ^e cwn koows notb}|i^ 
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^it. Did yoife leil-n any tbitig oftlie pannel that had bieen 
fummoncd'^by the maTflial on the morning yon were wkh him 
at judge Chafe's lodgings i 

Mr. MarJhalL I did not^r 

The Pr^ent. Did yea know whether Mr. D. Randol^ 
had or had not made out hid pannel ? 

Mr. MarJhalL I knew nothing of it. • 

Mr. Wright. When was it that the converfation took place 
mt judge Chafe's lodgings, wheli you met Mr.,Heath theije ? 

Mf. MarftudL I do not recotleA the pvecife- day, hut I 
think it was th^ 27th or 28th of May. 

The court rofe at 3 o'clock. 

SATURDAY, Febmary 16, 1805. 

Thfe court was opened at 10 o'clock, X 

Present^ the Managers, accooipanied by the Ho^se ^ 
of Representatives. J an.^ ^ 

Judge Chase, attended by his counsel. 

DAVID M. RANDOLPH fiami. 

Mr. Harper. Were you marfhal of the United States for 
die diftri^ of Virginia in 1 800 ? 

Anfiver. I was, fir. , . 

Mr. Harper. Did you attend the circuit court' lietd' in May 
of that year, as marihal .^ 

A* I did, fir. 

Mr* Harper, Did yott- fummon the panndof the jfiry that 
ferved on the trial of Callender f 
. A^ I didp 

Mr. Harper. Bad you any coiit«rfetit)n ^iridi> judge Ghafii 
©n the forming that pannel ? 

> A^ I had no converfation iRtith him on that (at»je6i« Tfaeee 
was a converfation offered to me by judge Chafe* 

>Ir. Harper. What^ was k ? 
* A. Tfa« judge rdsomfflended to -nl« thtit I ^h&tiid get pev«« 
fons generally fronvihet^oMnt^ •, fepMfMled that tbey^ftoubi 
b6 turenty-fivts yeans of age^ ot fair chaiu£faersy untainted by 
l^arty prejudices. 

. Mr. Harper. What wem his v«afe«is fdt ttiiUtig tiieto fyqm 
the country ? 
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A. \ do noi know. 

Mr. Harper. If at that period you had been difpofed to 
form a jury of the political opinion of thofe then in power, 
would you have taken them from the town or country i 

A, I knew very little of the political fentimehts of the 
citizens. There were, however, in town a great majority of 
thofe whofe politics were called federal. 

Mr. Harper, Was that the cafe in the country ? 

A. I cannot fay. I never meddled with politics in knj 
v^Vf except in private converfation. Not attending at public 
meetings, I had but little acquaintance with the politic^ of 
individuals. 

Mr. Harper. Did you, in forming the pannel, fummon 
any perfons you knew to be oppofed to the then adminiftr)" 
tion ? , 

A. I believe I did feveral. I fummoned the beft and 
faireft characters, without refpefk to their political opinions* 
I employed two deputies. 

Mr. Harper* Pid you fummon colonel Vanderval i 

Am I did by my deputy. 

Mr. Harper*. On what day was he fummoned ? ^ 

Am I received dire£lions from the bench on Friday, to be 
prepared with two juries of 24 each on tEe Monday foUow- 

Mr. Harper* When did yott proceed to form the jury ? 

A. I proceeded the moment I was directed. I fummon* 
ed Several in perfbn while in court. 

Mr. Ifarper. When did you complete the pannel ? 

A* I completed it on Monday morning following while 
ithe ^ourt was^fitting. 

lAx* Harper. Did you complete the, pannel before ? 
, A* jNever. It might have been confidered as in an in- 
coinp^^ JUte at ^at period. 

Mr. Harper. Why fo ? 

A* It is iieyer the pmC^ice in Vurginia for the jury fum- 
moned to cpnfift of any precife number of perfons. 

Mr. Harper, Did you ever (hew tbe pannel to judge Chafj^? 

A* "Never at any time or place. The lift was handed 
to tK<s c^t^ of the oour,t on Monday after the court was in 

Mr. Harper. Pid Mr. Chafe ever fay any thing to you 
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about ftriking off any perfon^, of any particular defcription> 
irom the pannel ? 

A. Never at any time or any place, I am very confident. 

Mr. Harper, You are very confident of that r 

A. Perfeaiy fo. 

Mr. Harper^ You fay the pannel was not compleatcd tiH 
JVIonday r 

A. It was not finiflied till that day when the court was 
in feffion- — and the lift was never ihewn by me to any perfon. 

Mr. Harper. It was not the pradlice then to prefent a lift 
to the clerk ? 

A. .Never, except as the jurors are fworn. 

Mr. Harper. Were the jurors called and fwom on that 
day ? 

A. There were twelve of them fworn on that day. 

Mr. Harper. Did any gentlemen fummoned apply to you 
to be difcharged ? 

A. Several. At the moment I received orders to have 
two juries ready by Monday, I called on my two deputies, 
and defired them to take down on diftinft papers the names I 
xnemioned to them. I obferved that I chofe to take the refpon- 
iibility on myfelf. While th^y were taking down the names, 
I fummoned feveral perfons whofe names were not put down 
till Monday. On Monday finding my two^deputies had not 
fummoned a fufficient number, I went in queft of them. I 
found them at the end of the town in the a£t of executing my 
orders. Mr. Mofeby, one of my -deputies, was ftanding with 
colonel Vanderval, I think in convcrfation with him. I call- 
ed him acrofs the ftreet, and afked him how they fucceeded. 
At this tim^ I faw my other deputy. They told me they 
wanted but one or two jurors. I told them they muft make 
hafte. About this time I faw Mr. Baflet entering town on 
horfe-back. I told him that he had been crofied as a grand 
juror for non-attei\dance — that he muft ferve as a petit juror, 
which would give him an opportunity of ofieting his apology. 
I took out my watch, and told him that I allowed him five 
minutes. We arrived at the capitol, and my deputies there 
gave me their memorandums, from which, and my own^ I 
made up the lift of the jury. Two gentlemen, Mr. Le^wis 
and Mr. Blakely, offered fomething like excufes. I looked at 
2ylr. Blakely and faid there was only one excufe that I Mroiixld 
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admit, to wit: his being under 25 years of age. He faid hcr 
was under that age, and I difmified him. Mr. Lewis faid he 
might make the fame excufe* I faid I doubted it, but I let 
him off. As I went into the paflage, I met Mr. Samuel Myers, 
who alfo defired to be let off. I told him I could not and 
would not. He faid I would excufe him for a reafon which 
he could aflign. He whifpered, and faid that he was preju-* 
diced againft Callender. I permitted him to go, but begged 
him to keep that reafon to himfelf. Another juror fummon-. 
ed, was very warm and importunate to be excufed. I told 
him there was only one ground on which I would excufe 
him. He aiked me what it was ? I anfwered that if it ap- 
plied to him, he already knew it. I begged him to go to 
the court, and he would learn what it was. He did fo. — 
Colonel Harvie flopped me in the paffage in a hafty man* 
ner, and with great warmth and friendlinefs urged me to let 
him off. He faid he was IherifF of Henrico county. I faid 
I knew it, but that I alfo kne^ that his duties were generally 
-performed by deputies. I did not let him off. He applied to 
the court, and was excufed. 

Mr. Harper. Were there any other gentlemen who ap» 
plied to be excufed i 

A. Yes, fir, Mr. Radford. He was in court at the time 
I commenced making out the lift. He urged as an objec- 
tion to ferving that he differed in politics from myfelf. This 
I confidered evafive, and I told him I J9iould call him. When 
called he did not anfwer. I believe he went immediately 
home. 

Mr. Harper, Did you go in perfon to execute the procefs 
againft Callender ? 

A. I did. 

Mr. Harper, Did you meet any perfon at Peterlburg, 
•with whom you had a converfation refpefting the arreft of 
Callender ? 

A, The firft perlbn I had any converfation with was Mr* 
George Hay. 

Mr. Harper, Did any thing pafs in that converfation 
tending to diffuade you from fearching for Callender ? 

A. I had fruitlefsly gone in purfiiit of Callender fomc 
diftance from Peterlburg : on my return about funfet, at a 
tavern nearlj^ oppofite the refidence of Mr. Hay, he^came up, 
and entered into converlation with me with regard to Callen- 
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der. I faid I had been on a wild go6fe chafe, and had -found 
myfclf foiled ; but that J was determined to find whether he' 
was not in town. Mr. Hay appeared to intereft himfelf very 
much, in difluading' me from the purfuit. He faid that Cai- 
lendcr would not be taken, and that it was in vain to purfue 
him. I replied, diat I would do my duty, and, if poifible, 
apprehend him. I aiked him if he knew where Callender 
was. He faid he knew not where he was, and if he did, he 
iRTouId not tell me. He invited me to take a bed at his houfe ; 
which I declined, as I was going to fpend the evening down 
town. 

Mr. Harper. Did Mr. Hay affign any reafons why Cal- 
lender ought not t6 be arrefted ? 

A. I cannot flate the language he ufed. He urged a 
^eat many things. Among others, he obferved that as Cal- 
lender could not be defended this term, he would be found 
guilty and imprifoned, and faid that if he was not then arreft- 
ed, he might in the fall furrender himfelf. 

Mr. Harfer. You underftood Mr. Hay to fay, that if 
Callender was not arrefted till the. next term, he would fur- 
tender himfelf ? 

Ai He fo intimated to me. Thefe were not his very 
words, but that was my underftanding of them. 

Mr. Harper. You iay you completed the pannel after the 
tourt met on Monday. 

A, I did. 

Mn Harper. And that you never fubmitted it to judge 
Chafe, or fpoke to him about it ? 

A, I did not at any time Or place whatever. 

Mr. Harper. And that you had no converfatlon with the 
judge about forming it, except that you have mentioned ? 

A. None other, and that was at his lodgings in a familiar 
converfatlon. 

Mr. Randolph. I underftand you to have faid you did not 
fdmmon Marks Vanderval yourfelf ? 

A* I faid fo— but he was fummoned by my order. 

Mr. Randolph. Were you prefent wnen the order was 
executed. 

A. J was on the oppofite fide of the ftreet, and faw my 
deputy Mofeby in converfation with him. He cToffed the 
ftreet, and faid that colonel Vanderval exprefled a repugnance 
to ferving. I told him it lay with him to releafe him, and tf 
}ie departed from the general rule^ he muft anfwer for it* - 
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Mr. Randolph, Do you know whether Mr. Vanderval has 
denied that he was ever fummoned ? 

^ ^ I do notj except feeing it fo ftated in the public pa- 
pers. .1 

Mr. Randolph. Have you ever at any time had% any con* 
,Terfation with judge Chafe on the fubjeft of the grand jury? 

A, Not that I recolle£b. 

Mr. Randolph. Was the William Radford, who was fum- 
moned and exprefTed his unwillingnefs to ferve on the jury^ 
the fame who keeps the Eagle tavern ? 

A. The fame. ' 

Mr. Randolph. Did he keep the Eagle tavern at that 
tinie ? 

A* I believe not. 

Mr. Randolph. Did he fay his politics differed from yours? 

A. I do not know that he ufed thofe words — ^but fuch 
^as my impreffion, at the time> of his meaning. 

Mr. Randolph. Did you underftand his opinions to b^ of 
that political chara£ter ? 

A. I cannot fay pofitively. I have fome indiftin£V recol- 
le£tion that he was clalled among that defcription of men. 

Mr. Nicholfon. What party? 
.A. The democratic party, as they arc called. 

Mr. Randolph. Did I underftand you to fay you were not 
pofitive fo which party he belonged ? 

A. I was not pofitive at that time. 

Mr. Campbell. I wiih you to ftate when you ihewed the 
pannel'of the grand jury to the judge ? 

A. On the firft day df the court after it was formed* 

Mr. Campbell. Had he never feen it before ? 

A» Never, fir— «I had never feen it before myfelf. Tht 
pradice is iot the returns to be handed in by the deputies^ 
and a lift formed and given to the clerk, who nands it to th|» 
court. 

Mr. Canipbell. Have you any recolleftion of feeing Mr. 
Heath at the judge's lodgings^ and when ? 

A. I have ho recoUeftion of feeing him at the judge's 
chambers- at anytime, or of- feeing him in Richmond during 
that feffion of the court, until it was called to my mind by Mf* 
Marihairs tcftimony. 

Mr. Nicholfon. Then you recollect by prefumptiou thai he 
. was there — did you fee him ? 
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; A. I rather think I faw him — ^but I have no recoUeftion of 
feeing him in judge Chafe's chamber, or with judge Chafe 
alone. 

Mr. Randolph. Did judge Chafe lodge at Crouch's — is it 
not a tavern? 

A. It is a boarding houfe, and no wife diftinguifhed from 
a tavern. I had never been in the houfe before judge Chafe's 
arrival. 

Mr. Randolph. Did you ever receive any inftruftions ver- 
bal, or by letter, from judge Chafe in relation to the grand 
jury ^ 



A. Never. 



JOHN MARSHALL fworn. 



Mr. Harper. Pleafe to inform this honorable court whe- 
ther you did, or did not, on the part of colonel Harvie, make 
an Application for his difcharge from the jury ; and on what 
ground that application was made ? 

Mr. MatjhalL I was at the bar, when colonel Harvie, with 
whom I was intimately acquainted, informed me that he was 
fummoned on the jury. Some converfation pafTed, in which 
he expreifed his unwillingnefs to ferve, and ftated that he was 
sn unfit perfon \ for that his mind was completely made up^ 
that he thought the (fedition) law unconftitutional, and that 
whatever the evidence might be, he fliould find the traverfer 
not guilty % and requefted me on that ground to apply to the 
mar&al for his difcharge. I told the marfhal that colonel 
Harvie. was extremely defiroi^s of being difcharged, and on 
his difcovering great repugnance to his difcharge, I informed 
him that he was predetermined, and that no teftimony could 
alter his opinion. The marfhal faid that colonel Harvie might 
make his excufe to the court ; he obferved that he was watch- 
ed, and to prevent any charge of improper condu£t from be- 
ing brought againft him, he ihould not interfere in difcharging 
any of the jurors who had been fummoned. I informed coL 
Harvie of this converfation, and it was then agreed that I* 
ihould apply to the court for his difcharge upon the ground 
of his being (heriff of Henrico county, that his attendance 
was neceiTary as that court was then in feffion ; I moved the 
difcharge of the juror on that ground, and he was difcharged 
by the court. 
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Mr. Harper, Did you communicsUe to judge Chafe, or to 
the court, the reafons which iirft induced colonel Harvie to 
make this application ? 

Mr. MarJhalL I only ftated that he was (heriff of Henricio 
county, and' that it was unufual to require the attendance of 
jherifFs on juries. I believe the marfhal was at that time ob- 
taining jurymen, he had at that time a paper in his hand, and 
appeared to be fetting down the names of perfons within his 
view. 

Mn Randolph. Were you in court during a part of the tri- 
al, or during the whole of the trial ? 

Mr. MarJbalL I think I was there only during a part of the 
time. 

Mr. Randolph. Did you obferve any thing unufual in the 
condud on the part of the counfel towards the court, or the 
court towards the counfel, and what ? ' 

Mr. MarJbalL There were feveral circumftances that took 
place on that trial, on the part both of the bar and the bench, 
which do not always occur in trials. I would probably be 
better able to anfwer the queftion, if it were made more de- 
terminate. 

Mr. Randolph. Then I will make the queftion more parti- 
cular by afking whether the interruptions of counfel were 
tnuch more frequent than ufual ? 

Mr. Marshall, The counfel appeared to me to wifli to bring 
before the jury arguments to prove that the fedition law was 
uncoKiftitutional, and Mr. Chafe faid that that was not a pro- 
per queftion to go to the jury 5 and whenever any attempt was 
made to bring that point before the jury, the counfel for the 
traverfer were ftopped. After this there was an argument 
commenced (I think) by Mr. Hay, but I do not recoUefl: pofi- 
tively, to prove to the judge that the opinion which he had 
given was not correal in point of law, and that the conftitu- 
tionality of the law ought to go before the jury ; whatever 
the argument was which Mr. Hay advanced, there was fome- 
' thing in it which judge Chafe did not believe to be law, and 
he flopped him on that point. Mr. Hay ftill went on, and 
made fome political obfervations. Judge Chafe ftopped him 
again, and the coUifion ended, by Mr. Hay fitting down, and 
folding up his papers as if he intended to retire. 

Mr. Randolph. There were many preliminary queftions, 
f uch aS) with refpe£t to the continuance of the caufe> the ad- 
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mii&bilityof teftimony, flee. Dkl the intarruptiotts take place 
on the part of the court only when die counfel prefled die 
point of the unconftitutionality of the {edition law ? 

Mr. MarJbalL I believe that it was only at thofe times, 
but I do not recoUe^i precifely. I do no^ remember correftly 
what pafled between the bench and bar ; but it appeared to me 
that whenever judge Chafe thought the counfel incorre£l in 
their points, he immediately told them fo, and ftopped diem 
Ihort % but what were the particular expreflions'that be ufeci^ 
my TCcoUeAion is too indiftinfl to enable me to ftate precife- 
ly ; what I do ftate is merely from a general impreffion which 
remains on my mind. 

Mr. Randolph, Was there any mifunderftanding betweea 
the counfel and the court, and what was the caufe of that 
mifuaderftanding, or what was your opinion as to the caufe^ 
or did you form one ? 

Mr. MarJbaiL It is impoffible for me to a(&gn die particu- 
Jar caufe. It began eaxiy in the proceedings and incrcafed as 
the trial progrefied. On the part of the judge it (eemed to 
be a difguft with regard to die mode adopted by the traverfer's 
counfel, at leaft I fpeak as to the part which Mr. Hay took 
on the trial, and it feemfed to increafe alfo with him as he 
went on. 

Mr. RofiMph. When die court decided the point that 
the jury had not a- right to decide upon the conftitudonaiity of 
a law, did the counfel for the traverfer begin an argument td 
convince judge Chafe that the opinicm which he had delivered 
on that point was not well founded? Is it the pra£iice in courts 
when counfel ofajedl to the legality of an opinion given by the 
court, to hear die arguments of counfel againft fuch opinion ? 

Mr. MarJhcM, If the counfel have not been already heard, 
it is ufual to hear them, in order that they may change or 
confirm the opinion of the court, when there is any doujbt en-» 
tertained. There is however no pofitive rule on this fubjeA, 
and the courfe purfued by the court wiH depend upon cir- 
cun^ftances ; where a judge believes that the point is perfed- 
ly clear and fettled, ke will fcarcely permk the queftion to be 
agitated. However it is confidered as decorous on the part 
of the judge to liften w^ile the counfel abftain from wrging 
unimportant arguments. 

Mr. Randolph, in the circuit courts of the United States, 
after a court is, opened for any diftrift, is it the prii^ke of 
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fuch courts 4:6 adjourn over from time to time, in order to 
hold a court in another diftridl in the intermediate time, and 
then to return back ; or is not the uniform praAice to pioft- 
pone caufes when they cannot be conveniently tried, to the 
.next, term? 

Mr. l^arJbalL I can only fpeak of courts where I have 
attended, in which the pra£lice is, that the bufinefs of one 
term (hall be gone through as far as pofiible, before any other 
court is held. 

Mr. Randolph. Was it ever the pradiice of any court, in 
which you have pradiced or prefided, to compel counfel to 
reduce to writing the queftions which they meant to propound 
to their witnefles ? 

• Mr. Marshall. It has not been ufual \ but in cafes of the 
Vixid^ the condu£): of the court will depend upon circum- 
ftances. If a queftion relates to a point of law, and is un- 
derftood to be an important queftion, it might be proper to 
.require that it be reduced to writing. Unlefs there is fome 
fpecial reafon which appears to the courts or on the requeft 
of tke adverfe counsel, queftions are not commonly reduced 
to writing, but when there is a fpecial reafon in the mind of 
the court, or it is required by the oppofite counfel, queftions 
may be direfted to be committed to writing. 

Mr. Randolph. When thefe queftions are reduced to writ- 
ing, it is for a fpecial' reafon, after the court have heard the 
queftion, and not before they have been propounded ? 

Mr. MarJhalL I never knew it requefted that a queftion 
(hould be reduced to writing in the firft inftance in the whole 
courfe of my pra^ice. 

lilr. Randolph. I am aware 6i the delicacy of the queftion 
I am about to put, and nothing but duty would induce me to 
propound it. Did it appear to you, (ir, that during the courfe 
of die trial, the condufi of judge Chafer was mild and conci- 
luitory ? 

Mr; Mar/ball, t^erhaps the quefti6n you propound to me 
would be more correft, if I were aiked what his conduA 
was during the courfe of the trial ; for I feel fome difficulty 
in ftating in a manner fatisfa&ory to my o^m mind, any opin- 
ion which I might have formed ; but the fa£l; was, that in 
the progrefsof the trial, there appeared fome  

Mr. Cocke^ (a Senator) here interrupted Mr. Marfhall^ by 
obferving that he thought the queftion an improper one(. 

33 
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Mr. Randolph (aid he would not prefs it) if there were an^ 
objeflion to it. 

Mr. Harper. We, fir, have no objeAion ; we are willing 
to abide in dii$ trial by the opinion of the chief juftice. 

Mr. Randolph. Did you ever, fir, in a criminal profecution, 
kfiow a witnefs deemed inadmiffible, becaufe he could not go 
a particular length in his teftimony — ^becaufe he could not 
narrate all the circumftances of the crime charged in an in- 
didlment, or in the cafe of a libel ; and could only ^rove a 
part of a particular charge, and not the whole of it ? 

Mr. Marjball. I never did hear that objed:ion made by 
the court except in this particular cafe. 

[Some enquiry was here made relative to the above quef- 
tion put by Mr. Randolph, and obje^ed to by Mr. Cocke^ 
which Mr. R. anfwered by obferving that he withdrew it. J 

Mr. Harper^ Fleafe to inform this honorable court, fir, 
whether you recoiled that judge Chafe during any part of the 
proceedings made an offer to poftpone the trial of Callender^ 
and if you do, to what time ? 

Mr. MarJbalL I recolle£l at the time a motion was made 
for the continuance till the next term, that judge Chafe de* 
clared, ^s his opinion, that it ought to be tried at the present 
term. A good deal cf converfation took place on the fubjed;. 
The coiin^ for the traverfer ftated fevcral circumftances in 
favOr of their client, particularly relative to the abfenceof his 
witneiles ; but the whole terminated at that time by a poft- 
ponement for a few days; fo many days as, Ithought at the timcj 
• were fuftcient for obtaining the witnefies refiding in Virginia. 
I do not now recoiled); what the time was, nor do I fay it was 
fuffieient. I fimply recolleO: that I diought it was. When 
the caufe came on again, there was no propofition that I re- 
colle£t on the part of the traverfer's counfel for a continuance^ 
but a defire was expreiled of a poilponement for a few hours 
in order to give their witneffes time to arrive at Richmond^ 
as it was poffible they had been impeded by the badnefsdf the 
roads ; a confiderabk quantity ^of rain having fallen the 
preceding day. There was a declaration on llie part df the 
court -that they might take until the next day, and they went 
on to fay that they might have a longer time, if*thejr diought 
it was necefikry, but me precife length of time offered 1 do 
not recoUe^l ; but I do remember that they £eud the trial ihuit 
come on be£ofe the prefent term clofed. 
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Mr* Harper* la it the pra£tic6 of the circuit courts to hold 
9Xi adjourned court, and is it not in the power of the circuit 
court to adjourn the jury, and dire^ them to meet again at 
fome fubfequent time i 

Mr. MarJbalL That is a queftion of law l' have never 
turned my mind to. 

Mr. Harper. Do you know an inftance in which it hai 
been done ? 

Mr. Marshall, I do not know any inftance^in which it has 
>cver been done. 

The Prejtdent. Do you tecoUeft whether the condu£): of 
the judge on this trial wa^ tyrannical, overbearing, and op- 
preffive ? 

Mr. Marshall. I will ftate the f^^Jis. The counfel for the 
traverfer perfifted in arguing the queftion of the conftitution- 
^lity cf the fedition law, in which they were conftantly re* 
f refTed by judge Chafe. Judge Chafe checked Mr. Hay 
whenever I^ came to thajfc point, and after having refifted 
repeated checks, Mr« Hay appeared to be determined to aban- 
don the caufe, when he was defired by the judge to proceed 
with his argument, and informed that he Chould not be in-« 
terrupted thereafter. If this is not confidered tyrannical, op- 
preffive, and overbearing, I know nothing elfe that was fo. 

Mr. Randolph. Was the check given to the traverfer's coun- 
fel more than once ? 

Mr. Marshall. There were feveral interruptions, as I have 

^ ftated, for whenever the counfel attempted to fliew the un- 

conftitutionality of the feditibn law, judge Chafe obferved 

that it was a point which iho^ld not go before the jury, and 

he would not permit a difcuflion upon it. 

Mr. Randolph* Then it was thefe checks that induced the 
counfel to abandon the caufe of the traverfer. I underftood 
that the counfel were endeavoring to fhew, without any re- 
gard to the jury, that' the opinion of the court was incorrect, 

Mr. Marshall. That was my impreffion. 
. Mr. Randolph. Is it i^ot ufual when the opinion of the 
court is not folemnly pronounced, to hear counfel ? 

Mr. Marshall. Yes, fir. 

Preftdent. Is it ufual for a trial to take place on the fame 
term that the prefentment is made ? 

Mr. Marshall. My pra^ice, while I utTas at the bar, was 
Tety limited in criminal cafes> but I believe it is by no means 
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iifual in Virginia to try a man for apofience at the fame term at 
which he is prefented. 

Mr. .Randolph. Did you hear jUdge Chafe apply any unu- 
fual epithets ; fuch as young men^ or young gentlemen, to the> 
counfel ? 

Mr. Marshall. I have hes^rd it fo frequently fpoken of; 
fince the trial, that I cannot poffibly tell whether my recol- 
le£tion oFthe terms is derived from the expreffions i^d m. 
court, or from the frequent mention fince made of them ; but 
I am rather inclined to think that I did hear them from th& 
judge. 

Mr. Randolph. Are you acquainted with Mr. Wirt ; was: 
he a young man at that time ; was he fingle, married, or ^ 
widower ? 

Mr. Marshall. lam pretty well acquainted with him v 
he is about thirty years of age, and a widower. 

Mr. Randolph. Do you know Mr. Norborne Nicholas, and 
Mr. Hay 5 they pra£liced with you at the bar ; did you ob- 
ferve any thing in their conduct that required the interpofi-' 
tion of the court to check or prevent its confequences ? ' 

Mr. Lee obje£ting to this queftipn- — ^ ~ 

"Mr. Randolph f faid he would decline patting 4t. ^■. 

Mr. Marshall then withdrew. 

Mr. Randolph. The Managers think themfelves entitled tq 
put to any witnefs, however refpedlable his ftanding in life, 
any queftions which they deem neceflary to bring out the whole 
fads. 

The Prefident. If it is not objedled to by the counfel fop 
the refpondent, nor decided by the court to be irrelevant or 
improper, the Managers will be gratified by having their quef- 
tions anfwered. 

At the inftance of Mr. Randolph, chief juftice MarshalIw2LB 
again called. 

Mr. Randolph. Is it the pradice of the courts in Virginia 
to proceed againft a perfon when indidled for an offence lefs 
than felony, fay for a mifdemeanor, by ifTuing a capias in the 
firfl inflance? , 

Mr. Mar/ball. My practice, I before ftated, had not taken 
this courfe 5 I therefore cannot well fay what the ufual prac- 
tice is. 

Mr. Harper. I will afk you a queftion, fir. When Mr. 
|iay was interrupted by the court at the commencement of his 
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»rgament to flicw to the jury that they were the judges of the 
conftitutionality of. the law, was the interruption that took 
place one which went to the argument, or barely reminding 
them of fome erroneous opinion delivered ? 

Mr. MarJhaH. I believe it was the latter ; though I am not 
certain. 

Mr. Randolph. Do you recoiled, fir, whether it was as to 
the matter, or whether the impreffion has not been made on 
your mind by fome converfations which you have heard fince? 

Mr. MarJhalL My impreffions are, fir, that Mr. Hay preiT- 
cd the matter of the conftitutionality of the law in the manner 
I have heretofore ftated. 

EDMUND J. LEE fnvorn. 

Mr. Harper. Were you at the circuit court in the fpring 
of 1800, held at Richmond, at which judge Chafe prefided. 

Mr. Lee^ I was not in court when Callender was prefented 
by the grand jury ; but I was when application was made for 
a continuance, and I remember that judge Chafe, on an ap- 
plication made for a continuance, on account of the abfence 
of fome of the witneifes, informed the counfel, that he could 
not continue the caufe, but if they would fix upon any deter- 
minate time, within which they could obtain their witnefles, 
without its going over to the next term, the court would poft- 
pone the trial. Judge Chafe alfo added that he had no ob- 
je£lion to poftpone it for a fortnight or a month \ I am not 
certain whether he did not fay he would poftpone it for a 
longer time, I do not know but he faid for fix weeks, but he 
faid pofitivcly he would not poftpone it to the next term. He 
added, if the counfel conceived they could obtain the evi- 
dence within the time mentioned, they might have it. 

Mr. Ktcholfin. At what ftage of the bufinefs was this pro- 
pofition made i 

Mr. Lee. I think it was mad^ after the afiidavit was read. 

Mr. Nicholfon. On what day was it made ? 

Mr. Lee. I believe it was the firft day. I do not recol- 
lect when the application for a continuance was firft made, 
it poflibly had been before, but I was not in court. 

Mr. Nicholfon. There was no fubfequent application ? 

Mr. Lee. None, fir. 
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Mr. Nicholfon. How long wa$ It before the yxij w«^ 
fvorn ? 

Mr. L^e. I do not^recoUefl: the day of the week on which 
the jury were fwom, but I remember the offer was made at 
the time the application for a coatinuance wgs made. 

Mr. Randolph. Do you recoiled): whether the court offer- 
ed to poftpone the trial until all the witneile$ could be pro-^ 
cured, or whether the offer related alone to thofe who refid* 
ed in the ftate of Virginia ? 

Mr. Lee, I do not recolle£l: whether the court faid any 
thing on that point ; but I recollect perfe£tly that they made 
the ofler to poftpone the trial for fome length of time> fuch a$ 
I havejuft mentioned, a fortnight, month, or more. 
^ Mr. Randolph. . How far did you underftand that more to 
extend ? 

Mr. Lit. Not beyond fix weeks. 

Mr. Campbell. Were the coimifel for the traverfer prefent, 
and did judge Chafe addrefs himfelf to them ? 

Mr, Lee. The counfel were prefent, and I think the judge 
did addrefs himfelf to them. 

Mi. Campbell. What then was their reply ? 

I4s. Lee, I do not recoUedt, if they did fay any thing, 
what they faid. 

JOHN A. CHEVALIER fwom. 

Mr- Harper. Were you prefent at the circuit court held 
at Richmond, in Virginia, in the fpring of 1800, on the trial 
of James Thompfon Callender ? 

Mr, Chevalier. I was at Richmond at the time- 
Mr. Harpfir. Do you recollect what took place on the- 
trial of Mr. Callender ? 

Mr. Chevalier. I was in the coiurt room fome few minutes 
during the trial, but I do not recolle£l any thing that occutf* 
red. 

Mf . Harper. Why not, fir ? 

Mr. Chevalier. Becaufe I was too far off to hear any thing 
which was faid, and my mind was otherwife occupied. 

Mr. Rando^h, Pray how long have you refided in the Unit- 
ed States ? 

Mr. Chevalier. About 20 years. 
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Mr. Randolph. Have you been much in courts i 

Mr. Chevalier. I have had very little to do with court bo- 
fihefs. I had a fuit, and it was on that account that I hap;, 
pened to be in court. 

Mr. Randolph. Do you recoiled any thing remarkable in 
the condu£t of the court while you hapjpened to be prefent ? 

Mr. Chevalier, Why, fir, I recollcft Mr. Hay's (hutting up 
his books and putting away his papers, and that judge Chafe 
faid to him, when he obferved it, fir, you may go on with 
your fpeech as long as you pleafe, and I ihall not interrupt- 
you any more. 

ROBERT GAMBLE /worn. 

Mr. Harper. Were you at the circuit court of the United 
States for the Virginia diftri€k, in the month of May or June 
1800, held at Richmond ? 

Mr. Gamble. I was one of die jurors, fir, and I was in court 
when a motion was made for continuing the caufe of Callen- 
der to the next term. 

Mr. Harper. Do you recoUeft whether an offer was made 
by the court to poftpone that caufe ? 

Mr. Gamble. Tes, lir, judge Chafe faid he would poftpone 
it for a week, a fortnight, a month, or more, and I think he 
mentioned he would poftpone it for fix weeks, or as long a« 
the term would admit, widiout its going over to the next term. 

Mr. Harper. Do you recoUeft what Mr. Baflet's fcruple^ 
'Were againft ferving on the jury ? 

Mr. Gamble. I recolle£i that he ftated to the court that 
he had feen extra£ts in the newfpapers that were alleged to 
be taken from the book called the Profpe£l Before Us, and 
upon that circumftance he had made a declaration that if the 
extr'a£ks were faithfully copied from the work, he was fatisfi- 
ed that it would come under the operation of the fedition law. 
The judge aflced him whether he had made up and delivered 
an opinion on the articles contained in the indi£lment, and he 
anfwered that he had neither feen the indidlment, nor heard 
it read ; he therefore could not declare that he had formed 
any opinion upon it. The judge faid in that c^fe he was a 
{[ood juror and miift be fworn. 

Mr. Harper. What was Uftderftood to have been the fub- 
J6£t of the iadi^meut I 
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Mr. Gamble. It was pretty well underftood that the in- 
di£tment was for libellous matter contained in the book, called 
the Profpeffc Before Us. I did not know it myfelf, I was 
I taken that morning to ferve as a juror, without any previous 

intimation. I had not feen either the book or the extra£l& al* 
luded to, but 1 had heard them fpoken of as being within the 
fedition law ; yet I faid nothing to the court after haying heard 
judge Chafe declare, that Mr. Baflet's obje£lion would not 
excufe him. 

Mr. Harper. Did you underftand that Mr. Bafiet urged 
it as an objeftion to ferve on the jury ? 

Mr. Gamble. No, (ir, he merely fuggefted it to the court. 

Mr. Harper. Then he did not afk to be excufed on that 
account i 

Mr. Gamble. No, fir. 

Mr. Randolph. You fay that Mr. Bafiet and yourfelf in^ 
formed the court that you had not made up your mind on the 
charges in the indi£i;ment, becaufe you had not read it, and 
did not know its contents ? 

Mr. Gamble, I had never read or feen the indidment, of 
courfe I had not made up my mind in refpefb to any thing it 
contained. 

Mr. Randolph. Had' you made up your mind on the pub- 
lication of the book called the Profped Before Us, from 
which you believed the charges were extraded ? 

Mr. Gamble* Sir, I never read the ** Examiner,", that con- 
tained thofe extracts, nor had I then feen the book called the 
Profpeft Before Us, although after the jury retired, in order 
to determine on our verdift, we were compelled in fomc de- 
gree to read it nearly through. 

Mr. Randolph. What induced you to re^d the book after 
you retired ? 

Mr. Gamble. Mr. BafiTet wiihed it to be read. The whole 
book confifted in defamation of the government. 

Mr. Randolph. As that book is a lengthy produftion, fup« 
pofe you had read it before inftead of after the indi£bnent 
was read, might it not io have happened that you might have 
made up your mind as to the publication, and not as to the 
indictment ? 

An obje£iion having been made to this queftion by Mr. 
Martin, 

Mr. Randolph faid he would withdraw it, but would afic the 
^itnefs another queftion. Do you recolledl any thing of aa 
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oficr made to poftpone the trial of Callender on the part of the 
court ? 

Mr. Gamble, I remember there was a fhort adjournment 
of the caufe in the firft inftancei and that an oHer was made 
by the court to poftpone the trial for a month or more. 

Mr. Randolph. Do you recolle£t what that more was ? 

Mxl Gamble. I do not re€alle<%. 

Mr. Nicholfon* Was the offer to poftpone the caufe made 
before the jury was firom or after i 

Mr. Gamble. I do not recoHedi at what time it was made. 

Mr. Randolph. Did you underftand that an objedion was 
to be made againft you, fir, as a juror on this trial i 

Mr. Gamble* I had underftood that I might be obje£):ed tOj 
becaufe I had fpoken words difrefpefkful of Callender. 

Mr. Randolph. Was evidence offered to ihew that you had 
done fo i 

Mr. Gamble. I acknowledged it myfelf, and the judge faid^ 
fiotwithftandlngy I was a good juror. 
• Mr. Randolph. Did you fpeak difrefpe£tfully of Calle]24erj 
and fb declare it to the court, and what had you faid ? 

Mr. Gamble, I had laid that I thought him to be a very un- 
worthy character. 

Mr. Randolph, How did you underftand that you were to 
be obje£):ed to ? 

Mr. Gamble. I had heard that Mr. — — — had heard me 
ufe this expreflion, and that it was intended to bring him for- 
ward as a witnefs to prove the i^Gt \ this was on the morning 
of tbe day of the trial, and juft before I was fworn* 

PHILIP GOOCH fwom. 

Mr. Harper, Pleafe to inform tlus honorable court whe- 
ther you were prefent at the trial of James Thompfon Cal- 
lender, at a circuit court, holden at Richmond, in the year 
1 800? 

Mr. Gooeh, I was in court during a part of the tioie of 
that trial — ^I did not get in until the jury were called, and 
juft before they were fwom, I believe I was not preient at 
die whole of the trial. 

Mr. Harper, What wa6 the nature of that trial I 

Mr. Croocb, I underftood it to be en indiAment for a libel 
upon the Prcfidenti jmder the (edition law, and J went 4>a 

34 
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purpofe from Amherft county, where I refide, to be prefent 
at it. 

Mr. Harper. What did you obferve relative to the con- 
'duA of the court and counfel on that day ? ftate what hap- 
pened. 

Mr. Gooch. When Mr. BafTet fuggefted to the court his 
wifh to be informed whether it was their opinion that he was 
a proper perfon to (erve on the jury, becaufe he had formed 
and exprefled an, opinion on the extra£l:s which he had feen, 
and declared that if correfUy copied from the work called 
the Profpe£t Before Us, the author was within the pale 
of the fedition law ; on that fuggeftion, I recoUeA, the 
court decided, and laid it down as law, that he muft not only 
have formed an opinion but delivered it al£6, and the judge 
gave fome reafons why he muft not only have formed, but de- 
livered an opinion. I think he faid that if a notorious mur- 
der was committed in the body of a county, which every man 
believed ought to be punifhed with death, and had fo formed 
his opinion, it would in that cafe be impoffible to get a jury to 
try fuch an offender, if it were an objedlion, that a man had 
formed an opinion. I underftood that he had confulted judge 
Griffin on this point. The court was very crowded, but I 
had obtained a fituation juft behind the judges, and had an 
opportunity of hearing in fome degree what pafTed between 
them, though not diftin£Uy. Mr. BafTet was eventually fworii 
upon the jury. The caufe proceeded. Mr. Nelfon (the dif- 
tn& attorney) then opened the cafe. I am unable to detail alt 
his obfervations, nor is- it material that I (hould do fo ; how- 
ever, he faid that the intention of the traverfer was to be un- 
derftood from the matter which had been extrafled from the 
Profpe£k Before Us, and laid in the indiflment with inuendoes. 
He examined the witnefles on the part of the profecution^ 
but I do not recolleft that any queftion was put on the part 
of the counfel for the traverfer in objefliion to the teftimony; 
but I remember that when colonel Taylor was called to give 
teftimony on the part of the traverfer, the court required 
his counfel to ftate what ^ey intended to prove by him> and 
that judge Chafe required the queftions to be reduced to writ- 
ing ; after that was done, I remember that he determined 
that as this teftimony did not go to prove the whole of a charge^ 
it (hould not be received. He turned to judge Griffin, and 
aiked himif that alfo was his opinion \ judge Griffin faid it 
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was. Judge^ Chafe added afterwards, in a pleafant maimer, 
to the counfd for the traverfer, «< you Iho^ yourfelves to be 
clever young men, and I believe you know that teftimony of ' 
this kind ought not to be adduced, but, perhaps you do it to 
blind the people and to work up their minds to a ftate of op- 
pofition ;" he theii turned to the attorney for the diftrift, and 
faid he was prefled by the counfel to admit the teftimoijy of 
colonel Taylor, and that he wiflied him to give his confent 
that it fhould be received. The diftri£): attorney told him . 
that he could not ; judge Chafe afked him a fecond time to 
accede to the reception of the teftimony of colonel Taylor ; 
the diftrift attorney replied he would not, it being iilconfiftent 
with his duty. 

Mr. Wirt then opened the caufe on the part of the traver- 
fer ; he made fome allufion to the court's prohibiting the 
mode of defence, which the counfeb for the traverfer had 
adopted, but he was interrupted by the court, and was told 
that the decifion of the court muft be binding for the prefent, 
that if they objeftcd, they might file their bill of error, and it 
fhould be allowed. 

Mr. Wirt proceeded in the caufe, and was endeavoring to 
ftiew that the fedition law was unconftitutional ; the court 
interrupted him, and told him that what he had to fay muft 
be addreiTed to' the court, but if he was going on that point, 
he muft again be informed that the court would not fufFer it 
to be urged. Mr. Wirt appeared to be in fome agitation, but 
continued his argument, and when he came up to that point 
a fecond time, he was again interrupted by the court. Mr. 
Wirt refumed his argument, and faid he was going on.— 
Judge Chafe again interrupted him and faid *• no, fir, you are 
not going on, 1 am going on ; fit down." I recoiled alfo after 
the judge had made fome obfervations, Mr. Wirt again pro- 
ceeded, and having obferved that as the jury had a right to 
confider the law, and as the conftitution was law, it foUowed 
fyllogiftically that the jury had a right to decide on the con- 
ftitutionality of a law. Judge Chafe replied to him, anon 
fequitur^ fir, and at the fame time made him a bow. Whether 
thefe circumftances took place exaftly in the order in which I 
have mentioned them, I am not pofitive, but I believe they 
4id. Mr. Wirt.fat down, and the judge delivered a lengthy 
opinion. He ftated that the counfel muft argue the law be- 
fore the court, and not before the jury, for it was not compe- 
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tent for the jury to decide that point, or tfiat the jury wcitf 
competent to decide, whether the fedition law embraced this 
cafe or not, but that they were not competent to decide whe- 
ther the fedition law was conftitutional or not, and that he 
would not fuffer that point to be argued. 

Mr. Harper. What was the eflfeft produced by the reply 
of judge Chafe to Mr. Wirt's fyllogifm — a nonfequitur ? 

Mr. Gooch* It appeared to me as if it was intended to ex- 
cite merriment, and if it was fo intended, it certainly had 
that effeft, and the fame appeared to me to be the motive of 
the judge in adding the word punBuatim after the words ver^ 
batim et literatim, I thought thefe circumftances were calcu- 
lated to difplay his wit. After this, Mr. Hay addrefTed the 
court on behalf of Callender, and I recollect, he met with fome 
interruptions in the courfe of his argument, which ended in 
his folding up his papers, and moving as if he was about to 
quit the bar. The judge perceiving it, faid to him, (ir, fince 
you are fo captious, you may go on and fay what you pleafe, 
you {hall not be again interrupted. 

Mr, Harper. When the judge told Mr. Wirt to fit down, 
did you conceive the conduifl of the court to be rude, and pe- 
rcmptoiry, or was there any thing like it in his application of 
the term '< young gentlemen ?" 

Mr. Gooch. I did not perceive any thing* rude or intempe- 
rate in his conduA, unlefs it can be inferred from the words 
themfelves, when he faid you fliow yburfelves clever young 
gentlemen, but the law is, neverthelefs, not as you have dated 
It. 

Mr. Harper. Was this allufion made to a particular point 
of law, which had been agitated, or was it general i 

Mr. Gooch. I do not know, fir, to what point of law it 
applied. 

Mr. Harper. Did judge Chafe confult his brother judge 
Griffin on the feveral decifions which were made, and did 
judge Griffin concur in them all ? 

Mr. Gooch. I think he privately converfed with, judge 
Griffin on all the points which he decided j I do not mean 
that he confultcd him at every time at which he flopped or 
interrupted the counfel. 

Mr. Harper. Pray, did judge Chafe fay to Mr. Wirt, fit 
down, or pleafe to take your feat, fir ? 

Mr. Gooch. I think it was pleafe to fit down, fir. I 
think on that pccafion the judge was proceeding to delivex 
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an opinion of the court) and that Mf . Wift was ftanding at the 
time, and that the judge fpoke with a view of letting him 
have an opportunity of being eafy in his feat. 

DAVID ROBERTSON /ivorn. 

Mr. Harpmr. Did you attend the trial of James Thompfon 
Callender, at the circuit court of the United States^ held in 
Richmond^ Virginia, in May or June, 1 800 ? 

Mr. Robert/on. I atteifded during a part of the trial, and I 
took down what occurred in fliort hand. I have my original 
notes with me, as well as a printed copy. I muft however 
obferve that the printed copy does not exaftly correfpond 
with my fliort hand notes. There are four inftances of a va- 
riation, which I have difcovercd by comparing it recently with 
my notes. If I may be permitted to have recouife to thofe 
papers, I can give as faithful a narrative, perhaps a more cor- 
reft one, than when depending altogether on my own recol- 
Icftion. The notes were taken at the time, for my own amufe- 
ment, and without an idea of their being made public. How-^ 
ever, at the requeft of fome of my friends, they were publifli- 
cd I think in July following. 

Mr. Randolph. We have no obje£lion to take the printed 
ftatemeht as evidence on this occafion. 

Mr. Robert/on then read the printed ftatement. 

[As this ftatement was publiflied foon after the trial, in the 
newfpapers^ and was republiflied by the committee of enquiry 
of the Houfe of Reprefentatives, its infertion on this occafion 
has been deemed unneceflary. The variations in the printed 
ftatement from the original notes are entirely verbal.] 

Mr. Randolph. An obfervation has been made in your de- 
pofition, that judge Chafe confulted with his brother judge 
(Griffin) in the opinions which he gave as the opinions of the 
court ; did you fee him in the aft of confultation, or did you 
hear him ? 

Mjr. Robertfon. I was too bufily engaged in writing to have 
leifure for obferving the attitudes or motions of the judges on 
the bench, but I underftood at the time, and my impreilion is, 
that they held thofe mutual confultations. 

M. Randolph. I obferve in this printed depofition, that 
judge Chafe always fpcaks in the firft perfon Angular, was 
that his manner of eipreffing himfelf ? 
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Mr. Robert/on. He fpoke in that manner on all thole occa- 
fions on which I cited him. 

Mr. Randolph. How long, fir, have you been in the prac- 
tice of the law in Virginia ? 

Mr. Robert/on. I have been a praftitioner of the law for 
1 7 or 1 8 years in Virginia. I have been a praftitioner on the 
part of the public for feveral years. I am now a practitioner 
in two diftricts, having criminal jurifdiction, as public profe-* 
cutor. I have been twelve years employed in the one, and 
ever fince the year 1788 employed in the other. 

Mr. Randolph. What is the mode of proceeding in crimi- 
nal cafes lefs than capital ; I mean lefs than felonies, fuch as 
mifdemeanors, affaults and batteries, &c ? 

Mr. Robertfon. I will explain, fir. Mifdemeanors, (fliort 
of felony) fuch as affaults and batteries, are the only offences 
in which it is the praftice to iifue a fummons, and upon the 
return of the fummons, if the party does not appear, a capias 
is direfted to be iflued by the court ; but I never knew, in of- 
fences of that nature, that a capias was ever iflued in the firft 
inftance. When I fay, I do not recoUeft a capias to have 
iifued in the firft inftance, I mean to be underftood as faying, 
that I never knew it to be iflued, ahhough there are two cafes 
within my knowledge in which offenders, for crimes lefs than 
felony, were ind idled and tried at the fame term. The one 
was a confpiracy to poifon, and the perfon was bound, under 
recognizance, to attend at the court which was then fitting. 
Bail was given in a confiderable fum, the trial came on fhortly 
after, and a fentence of fine and three years imprifonment was 
pronounced. The other was a confpiracy to fet fire to the 
town of Peterft)urg. It was examined in the county court, 
and fcnt to the court above, the diftrift court. There they 
obtained a new indiflment againft the prifoner, and upon that 
indiftment, which was tried at the fame term, the perfon was 
found guilty, and fentenced alfo to fine and imprifonment. It 
was from the heinoufnefs of thefe offences, I think, that bail 
was required. 

Mr. Randolph, Then in cafes of mifdemeanor, not fo hei- 
nous as to poifon a perfon, or to bum a town, I underftand 
it is your praftice, under the laws of Virginia, to ifTue a fum- 
mons ? 

Mr. Rohertfon. Yes, fir. 

Mr. Randolph. Well, fir, at what time is your fummons 
made returnable ? 
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Mr. Robert/on. Always to ,thc next term. 

Mr. Randolph. Does the trial take place at the next term* 
fir. 

Mr. Robert/on. If the party appears he pleads, and the 
trial goes off until the next term ; if he does not appear, a ca- 
pias may be awarded, and he is brought in to anfwer at thc^ 
next term. 

Mr. Randolph. Did you ever know a capias to iflue in the 
firft inftance for a mifdemeanor, and the party ruled to trial 
at the firft court at which he was prefeated i 

Mr. Robert/on. No, fir, not in cafes of that fort which I 
have defcribed. , 

Mr. Randolph. Did you ever aflc a man to be ruled to trial 
for a mifdemeanor at the firft to*m ? 

Mr. Robert/on. I never did, fir, if I underftand your quef- 
tion. 

Mr. Randolph, Did you ever hear of an oficr made by the 
court to poftpone the trial of Callender ? 

Mr. Robert/on. I have heard of it out of doors,' but I have 
ftated that I was not prefent the firft day, it was only the two 
lad days that I was there. 

To an interrogatory^ 

Mr. Robertjbn aniwered. In all thofe cafes of mifdemean- 
or to which I have alluded, the punifhment is fine and not im- 
prifonment. 

The Preftdent, When the party comes in on a fummons, 
and the trial does not proceed, is bail required for his further 
appearance ? 

Mr. Robert/on. I never knew an inftance unlefs it was in a 
flagitious cafe. In one of thofe which I have mentioned, the 
party was imprifoned, and it was confidered as a favor to 
him, to bring on the trial in order to avoid the imprifonment 
which muft have taken place till the next term. It was how- 
ever confidered within the power of the court either to poft* 
pone the caufe or to bring it on, but I felt it a duty on my 
part, as public profecutor^ to urge it forward ^ but I have al- 
ways thought it in the power of the court, in cafes of high 
mildemeanor or flagitious pflFences, that the party might not 
cfcape the punifhment of the law upon conviction, to iflue a 
capias and require bail. 

Mr. Randolph. The 83d chapter of the revifed code of 
Virginia has this claufe refpediing the mode of proceeding up- 
on prefentme^t. (Mr. R. here read the pst^age.) 
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Mr. Robert/on. That is one law on this point : but there is 
another refpe£king proceedings upon information, which I 
will turn to if indulged with the volume. The book being 
handed to him — after fome time he difcovered and read fome 
paffages from the 24th, 25th, 26th, and 28th fe£^ions, page 
y>S% dire£ling the mode of proceeding on informations. 

Mr. CamfbeiL In the two cafes which you have mention- 
ed in refpe^\ to arfon and poifoning, was there an application 
made for the continuance of either of them ? 

^r. Robert/on. I do not recoiled that there was ; I bev 
lieve there was not. 

Mr. Nicholfon. Were they proceeded againfl; by indi^ment 
or information ? 

Mr. Robert/on, Qint by ii^formationi the other upon in^ 
diriment. In one cafe it was impoflible to obtain an acquit- 
tal, becaufe the fa£bs and the law came up to a convi£tion« 
and that notorioufly \ but in both cafes, if they had been con- 
tinued, the imprifonment would have been for fix months 
longer, the period of the court being half yearly. As the 
accufed could not procure bail, they would have been con- 
fined for fix months longer than the period for which they 
were condemned. 

Mr. RofAinpm. Then if I underftand you right, fir, you 
would have kept thofe perfons in prifon, till next term^ if . 
they could not furniOi bail ? 

Mr. Robertfin. Yes, fir. 

MONDAY, February 18, 1805. 

The court was opened at 10 A. M, 
Presenty the Managers, attended by the House of 
Representatives in committee of the whole: and 
Judge Chase, attended by his counsel. 

WILLIAM MARSHALL called in. 

Mr. Randolph. Have you not beea cleik of the fedcnd 
court ever fince its eftabliihment ? 

A. Yes, fir. 

Mr. Randotph, Hare you ever known an inftance of the 
circuit court adjourning from one time to another, and in the 
interim holding another couit i 
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A. I khfiw it once to idjoum from Tuefday to Friday. I 
have never known it hold another court in the interim. 

Mr. Randolph* Was that in relation to a particular cafe ? 

A. Yes, fir. The adjournment took place to give the 
gentlemen of the bar an opportunity of qualifying in Ihefupe- 
rior court. 

Mr. Harper. We have heard in this cafe much about po- 
lidcal opinions, and of the effe£ls they were intended to have 
on the trial of Callender. What was the political character 
of Mr. Nelfon, diftri£); attorney, at that time ? 

A. I considered his politics as violently oppofed to the 
then adminiftration of the general government. 

Mr. Harper* Was he inltrong and decided oppofition to 
it? 

A, He was at that time. 

Mr. Harper. Do you know any Inftances that occurred 
before judge Chafe went to Richmond, of a decifion in the 
circuit court that the ftate law of Virginia refpefking the 
aflefling the fine by the jury did not apply in that court, and 
what were they ? 

At. There had been two inftances of indi£lment in the 
ci]f(^uit court at Richmond. In one cafe judge Iredell pre- 
sided, and in the other judge -Wilfpn. In both it was decided 
.that the jury ihould not afiefs the fine, but the court. The 
indidment in one cafe Was quafhed $ and in the other the 
judgment iKras arrefted, fo that the decifions Were not final. 
' Mr. Nicholfon^ In what manner did the court decide that 
the jury fhould not afiefs the fine ? 

A. In one cafe the jury was about to be fworn — when the 
court faid they Would certainly afiefs the fine. 

Mr. NicM/ort. Was any queftion made of the right of the 
jury to aflefs the fine ? 

A. It wasumentioned ; but was not, I think, difcufied. 

To an interrogatory put, 

Mr. Marshall anfwered — that he knew a cafe iti which a 
capias ifiued \ it was a caie in which a felon was refcued from 
the civil authority. 

Mr. Martin. Was he tried the fame term he was arrefted ? 

A. Not ill that cafe \ but I have known repeated trials the 
fame term ; and in fome inftances tri^s Have 1>een had tba 
^ame day (he indidment wa» found. 

3fi 
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Mr. Randolph. Have you known motions to be made for ^ 
Continuance, and what was the decifion ? 

J. I have generally agreed to them ; but not as a matter of 
right. 

Mr. NicMfin. ' In what courts were you public profecu- 

tor? 

A* In the court of Huttings for'the city of Richmond. 

Mr. Nicholfon. Was that court created by a law of the cor- 
poration ? 

A* No, fir, by an ad of the aflembly. 

Mr. Nicholfon. You ftated that in going to judge Chafe's 
lodgings you met Mr. Heath, I think in the paiTage ? 

A^ I ftated that I was uncertain whether I met him within 
t>r without the houfe. 

Mr. Nicholfon. Are you rather inclined to think that you 
met him in the paflage ? 

A. I cannot fpeak with certainty. 

Mr. Nicholfon. How is the door of judge Chafe's chamber 
fituated as to the other parts of the houfe ? 

A. As well as I recolleA there is but one door in a narrow 
paflage leading to judge Chafe's room. 

Mr. Nicholfon. Are there other doors leading to the pafTage ? 

A. I believe there are ; but I am not certain, as I have not 
been at the houfe fince judge Chafe lodged there, and had not 
been there before. 

Mr. Clark. Did I underftand you to fay that nufdemean<- 
ors are tried on the fame term that the indidlment is found ? 

A. Yes, fir. 

Mr. Clark. How was the defendant got into court ? 

A. He was bound in a recognizance. 

Mr. Randolph. Was it at Crouch's tavern that judge Chafe 
lodged ? 

^A. I do not know where he lodged. His fitting room 
was in the upper end of the houfe* 

Mr. Randolph. The hoUfe ftands on the fide of a hill, 
and may be faid to have two ground floors ; ^as his room 
on the upper or lower floor ? 

A. He fat in a room on the upper floor. 

Mr. Harper. Do you recoiled: inftances of motions for 
poftpooement which you oppofed ? 

A. Yes, fir. I recoiled one fuch inftance in which a 
man was charged with receiving a hogfliead of tobacco, and 
\^f imprifoned fix months and fined one hundred dollars. 
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4 9 • I 

PrefidettU I underftand that yoa were profecutor for the 
commonwealth of Virginia ? 

A. I was, fir. I was appointed to profccute for Rich- 
mond, while colonel Innes was attorney general. I applied 
to him, and to his fucceflbr, Mr. Brooks, for information as 
to the pra^c^ ; but I could never find that there was a fixed 
practice. I therefore a£^ed according to my bcft judgment. 

Mr. Harper faid that before he proceeded in the examina** 
tion of other witnefiTes he would corred: a mifapprehenfion 
which had arifen with regard to the teftimony of Mr. D. M. 
Randolph. For the purpofe of correcting it he would read 
a letter, he had juft received from that gentleman. 

[Mr. Harper here read the letter to £hcw that though Mr, 
Hay had in converfation with Mr. Randolph ftated his opinio 
on that it would be (either impoffible, or extremely difficult 
to find Callender, and his belief that he would furrendernext 
term, yet it was not the impreffion of Mr., Randolph that 
this was done to inQuenpe him in the discharge of his official 
duty.] ^ ^ 

Mr. Nicholfon obferved that he wiihed, at this ftage of the 
trial, to fugged a queftion which had arifen in his mind. 
Some of the witnefies on the part of the profbcution were 
abfent. He did not know whether the court conQdeted it-r 
fclf authorized to iffiie attachments for abfent vitnelfes. 
There were fome witncffes abfent whofe teftimony the ma- 
nagers were extremely anxious to obtain. If the court deem- 
ed itfelf authorized to- iffiie attachments, he would ^lake a 
motion to that efFeft. 

Preftdent. The court cannot take ordter on hypothetical 
cafes. If any witneifes fummoned have difobeyed the orders 
of the court, the court will take proper order for fecuring 
their attendance on a propofition b^ng made to that efFe£l. 

Mr. Harper. I will proceed to (hew the practice of the 
circuit court in the ftate of Maryland, where judge Chafe re- 
fides, and alfo in Delaware, It has been a common practice 
in Maryland ever fince the federal courts were organized, tq 
adjourn, whenever a neceffity for it appeared to the court to 
cxift. In the ftate of Maryland there is no limitation to the 
feffion of the ftate courts. 

JAMES WINCHESTER called in. 
Mr. Harper. Do you at an adjourned court try caufc# f 



276 

A* No dottbt. Wc prqgrefs irtth caufe& at an adfbuHied 
court, in the fame manner as at an original court. . 

Mr. Harper. Do yon not try criminal as Well as civil ac- 
tions? 

A^ I do not recoiled any inftances of criminal cafes. We 
have very few inftances of criminal cafes in the circuit court. 
. Mr. Harper, Has this pradlice etifted as long as the court 
has exifted r 

A. It has been lihe conftant practice evex fince.I was on 
the bench. A poftponement often takes place for the conve- 
nience of tiie bar — to allow time for maldng up the ifiues9 
which cannot be done during the hurry of bufinefs. 

Mr. Harper. Has judge Chafe ever adjourned the .circuit 
court for Baltimore, and after holding a cjourt in Delaware^ 
Opened the adjourned court at Baltimore ? 

A. I do not recoiled. I think there was xme cafe of. an 
adjournment, during the interval of whi^h he went to Dela- 
ware. 

Mr. Key. The circuit meets at Baltfanore on the |irfl; Mon- 
day of May, and the general court of Maryland at iVnnapo- 
lis on the firft Tuefday of the fame month. Do yoi^ reoxA^ 
ted an inftance of the circuit court adjournhig the^rf^ week 
in May to September, and that a circuit court was in t:h^ meai» 
time held by judge Chafe in Delaware ? 

A. I do liot recoiled this prec^fely. But I recoiled the 
circuit court having adjourned from Maty to September; and 
I believe judge Chafe held a court ii^ Delaware in the mean 
time* . - 

Mr. Randolph. Hate you erqr known any other judge to 
make a fimilar adjournment ? 

A. I do not recoiled. There is very KtUe bufinefs in the 
qirctiit court, and getietally uU the bufinefs is tranfaded with" 
out a ' neceffity ftnr an adjournment. 

Mr. Key. It has been the invariable pradice of the cir- 
cuit Court to adj6uraf to intervening periods between the ftated 
terms, at the difcredoti of the court-^alfo in the ftate courts ? 

A. It has. 

WILLIAM RAWLE called. 

Mr. Harp&. Plcafe to ftate whatyou khoW of the prac- 
tice of the circuit court for Pennfylvania as to adjournments 
§n4 meeting in the inteitening time ? 
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jf. The firft Vime I reeoUed: tfie ini^efk to hatti %ee» \di£- 
cuffed in the Pennfylvania diftrif):^ was when. Mr, Jay pte^ 
fided. On fome occafion, which I do vtot'rememh^9 it 9C« 
corded with the views of the cou^t to adjourn for a few days, 
or perhaps a week. At firft t was inclined to doubt whelhitr 
this could be done. Mr. Jay and Mr. Peters called upon me 
to ft ate tnj ideas, and defired me to confidar die caic tind 
look at the a6%s of Congrefs. The next day :I gave it as^ m^ 
opinion that the court had a right to adjourn a« the length 
of their fei&on was not limited by law. Mr» Jay aii4 ^r» 
Peters were of the fame opinion; imt^bat todd^ plaoc 1 4o 
not recoUeft. . 

I recolle£t in ^795, at the trials arifing out of the .woftem 
mfurreifVion, many of the trials lafted dU 3 tor 4 ^'clock in 
the morning, and that in one iniftance due lOMnrt adjourned 
from the i6th to the i8th of the month. I recolleft another 
inftance, when judge Chafe ptefided, where at the inftance 
of the bar, an adjournment took place until the firft Monday 
in Auguft, and that the court met that day, and <did ibme 
ichancery bufinefs^ 

Another inftance in which the queftion was difcufied was 
during the triais before judge Iredellarifing out of the northern 
infurredlion. Mr. Iredell then thought it the fafeft way for 
him to come to the court at 10 o'clock, and adjourn th^ <:ourt 
from day to day, ftating, hdweyer, that he did Jipt know that 
this was neceflary. 

- The next inftance I irecolleft, was in the year i8o4f when 
judge Wafhington prefided, when, at .my inftance, inconfe* 
quence of large bodies of land having been ordered to be fold, 
the court adjourned from May to fome day in July < I do not 
recolleft any other inftances. 

Mr. Harper. Do you recolleft an adjourned court being 
contemplated to be held in January ? 

A. I do. Judge Waflnngton agreed with judge Peters, 
if the yellow fever fhoufd occur at the ufual time of holding 
the court, that the latter. (hauld ppen andyadjoum the court. 
But the calamity not occurring that year, there was no necef- 
iity for the adjournment. 

Mr. Randolph. Did not the firft cafe you mentioned arife 
Ifom Mr. Jay having been appointed s^n envoy extraordinary ? 

A. I do not recolledl. 
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Mr. HcpUn/oft. Is it not the invariable praftice of the court 
of common pleas to do every fpecies of common bufinefs at 
an adjourned court ? 

A. Unqueftionably. The period of the adjourned court 
is regularly fixed ; and all the jury trials take place at an ad- 
journed court.x 

Mr. Harper faid that he confidered it his duty to do juftlce 
to a gentleman (Mr. Nicholas) to whofe teftimony he had al- 
luded in his remarks on opening the defence. He had dated 
that it could be proved, contrary to his teftimony, that he had 
himfelf ifliied a capias in a particular cafe. . He had fince in- 
fpefled the record, and found that it did not warrant the in-* 
ference. 

Mr. Harper then faid that to ihew .what was the pradice in 
Virginia he would call Mr. £. Lee. 

EDMUND J. LEE called. 

Mr. Harper. Pleafe to inform the court whether you are 
acquainted with the criminal pra£tice in any and what parts 
of Virginia. 

A. I have been a praftitioner of the law for about nine 
years. My pra^ice has been confined to the upper couxt in 
three counties, and to one diftri£t court. I have never ap- 
peared in the charafler of a public profecutor ; but generally 
in defence of the accufed. In the county courts of Virginia, 
the ufual pra£tice on prefentments for ofiences not capital, 
and not profecuted by way of indi^ment, is to iffue a fum- 
mons. There are fome ofiences, which according to the laws 
of Virginia, are tried folely by the court without the inter- 
vention, of a jury : fuch as negled of duty on the highway, 
profane fwearing, fabbath bresiking. When the grand jury 
prefent offences of this fort, the penalty attached to a number 
of which does not exceed five dollars, a fummons ifiues againft 
the party to appear at the next court, and on his appearance 
the court examine him and proceed to judgment. 

There are alfo fome offences which may be profecuted be- 
fore the diftrift court, when the penalty does not exceed . 

In thefe cafes the court alfo proceeds to judgment without the 
intervention of a jury. 

There are other offences folely profecuted by way of infer* 
mation. On a prefentmentby a grand jury^ a fummons ifTuef^, 
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But in the courts in which I have praftifed, I hkve never 
known a fummons againft a perfon to anfwer an indi£lment 
for any offence. The practice in the courts in which I have 
had occafion to attend is this ; when the party is proceeded 
againft by indiflment, the attorney for the ftate fends the in- 
diAment to the fame grand jury that found the prefentment — 
they return it a true bill ; and a capias is then iiTued* 

Mr. Harper. Then the diftin£tion is between indiflable 
offences, and thofe founded on prefentment or information. 

A. Yes, fir. 

Mr. Harper, f underftand you to fay that it is the pradlicc 
to iifue a capias in cafes as low as aflault and battery. 

A. In the county courts. 

Mr. Harper. Do you recolleft a queftion lately made under 
the law of Virginia in the diftrift of Columbia ? 

A. Yes, fir. In the diftri£b court for Alexandria it has 
been determined on argument that a capias is the proper pro- 
cefs on all indifkments ; and Mr. Mafon, who has for« fome 
years profecuted on the part of the United States has in all 
cafes for afiTault and battery iffued a capias. 

Mr. Harper. And this under the law of Virginia ? 

A. Yes, fir. The laws of Virginia are by aft of Congreis 
made the law for Alexandria. 

Mr. Lee. Is a capias the mode of procefs for mifdemeanors 
ufed in Virginia ? 

A. That is either ufed, or a warrant. 

Mr. Randolph. I wifh to know whether it is regular to take 
the profeflional opinions of witnefles ? 

Prefident. . Gentlemen arc enquiring into the praftice. 

Mr. Lee. Is not a *capias the ufual mode of precefs for ar- 
refting offenders for mifdemeanors ? 

A. I never new any other mode. 

Mr. Randolph. You have mentioned that it is ufual for a 
capias to iffue on an indiftment. Did you ever know a capias 
to iffue on a prefentment ? 

A* Ihave not when the punifliment is only fine. 

Mr. Randolph. When a capias iffued ifi the cafes you have 
mentioned, when was it returnable ? 

A. To the next court. 

Mr. Clark. Where bail is required, is it not the praftice 
to take the engagement of the attorney inftcad of fccurity ? 

A* J have aever known an iiUlanGe^ 
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Mr. Randoi^. I iHtA. you lakl you luwre Aot been amch 
engaged tn this kikid of pnictiec ' 

!/(. Except in the chflridi courtj and fome counties of Vir* 
ginia. 

Mr. Harper. You have ftoted liiat in cafes %viiere in££b- 
ments haive be«i found you hire known a capias ordered, but 
not on a ^refentinent. 'Have ymi ever known a man for an 
t>fience of an incK6table nature taken on a magiftraite'^^warrant^ 
jsmd held to bail?- 

A. Yes, fir^ in a cafe of aflault and battery, a magiftrate 
b ro ught the 'man 'before *'Um, and compelled ibim to give fecji- 
rity to appear-at the negrt*cour^« 

Mr. Harper. In cafes of prefentmoit for indiAable offences 
b ef ore the indidment wa^ found, *have you ever known a fum- 
mons iflued ? 

A. Ko, T do ndt TeedBe^ an inftance of any procefs ifliied 
before theifinding*iheindi&nfte»t. 

Mr. Harper. 'Suppofe pr<K;efs (hottld iffue before, what do 
•you conedre it- would be ? 

A. I dp not know. 

Mr. Harper. I wtH' examine one witnefs more as to this 
very variaUe-and Houhfttl ppoiNce* 

PHTIJP SOOGH ealfed. 

Mr. Gooch faid that he had pra£iifed thirteen or fourteini 
years in the diftrift court of Charlotte, and In the county 
courts, and obferved that when die puniflnnent was^oniy pe^ 
cuniary, it was uftial to ifiue a fummons ; and if the party did 
"Hot appear on the return day, a capias was ifiued. If the cafe 
were important, the general pradice was to apply to a ma- 
giftrate for a warrant, or for the bye-ftanders'to carry the 
ofifender before a magiftrate. ' 

Mr. Harper. ^It is not-thwi an ofejeft in your part of the 
country that offenders (hould efcape f 

A. No, fir. A magiftrate niay ifiue his warrant, and ap- 
prehend perfons puniih^ble for tnifdemeanors. *I do not re- 
coiled any inftance of the kind on a prefentment. But at the 
diftri£i: court, where judge Tucker prefiddd,' I underffood that 
a csipias iflued againft a perfon for throwing a^ftbne at the 
court. 

Mr. Harper. Was it on an indiAmeat or prefentmeat i 
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r A% Neither. It was for a contempt of the court. 

Mr. Harp)fr. They do then punifh for contempts in Vir- 
ginia ? 

J. Certainly. 

Mr. Harper, I will aflc you a queftion relative to another 
part of this cafe. Have you ever known an inftance in Vir- 
ginia in which a queftion was propofed to a juror of this 
kind— r« Have you ever formed and delivered an opinion ref- 
pefting the matter in iffue ?" 

A. In the county where I refided, the Britifh merchants 
bad a great many claims againft the citizens, called Britifli 
debts> f6me of which I was employed to profecute. It was 
found that it would be impoffible to get a jury, if the having 
formed an opinion was admitted as an excufe, as every mam 
had formed an opinion. The court determined that unlefs a 
man had delivered as well as formed aa opinion he was a 
good juror. 

Mr. Harper. As the Virginia pra£l:ice is extremely un- 
fettled, I will proceed to ihew what the pradice of Mary- 
land is, in which ftate judge Chafe was brought up. 

Mr. Randolph. I am of opinion that the counfel might as 
well adduce the law in Turkey. The article only charges the 
refpondent with a breach of the Virginia law* 

Mr. Lee. I hold it as undeniable that when a high officer 
is brought before this high tribunal, charged with high crimes 
and mifdemeanors, he may produce evidence from any fource 
whatever that reprobates the evil intention wherewith he is 
charged. When teftimony is produced by the managers to 
fhew what the judge (aid in the prefenee of ftrangers, jo- 
cofely, and with unfufpicious freedom, to prove an evil intent^ 
how comes it, when we attempt to (hew by indifputable evi- 
dence that there was no evil intent, that we are denied the 
right ? This high court, which I have the honor of addrefi^ 
ing, is, I apprehend, a court of impeachment, and not o£ 
errors. When an error is alleged to have been committed by 
the judge, fliall we be denied the right of adducing evidence 
to fhew, that if it was an etror, it was Common to the judi- 
cial tribunals before he was raifed to the high place he now 
holds ; that during the whole courfe of his profeffional career 
he retained the opinion, now charged as an error ; that in all 
cafes he held and fupported this opinion, and that he ever 
a^ed under the convi^jon that he was faithfully difcharging 
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his duty ; that he (at as a judge in crinunai cadca tat (Ix years ; 
and that it was his uniform pra£Uoe to have, the capias re- 
turned to the fame term on which it ifTued, and that it was 
his praftice to try for offences at the fame term that « they 
were indi£ted. Will the court deny this right ? If the con- 
duct of the judge (hall be deemed an error, will not this be 
confidered as fome excufe ? 

Mr. Randolph faid, had he known that his remark would 
have occafioned fo long an argument, he would not have £ud 
Vl word. He was ready to admit as proven that for which the 
gentlemen meant to produce teftimony'— that the pra^ice was 
fuch as they ftated it to be in Maryland. 

Mr. Key. I underftand then that it is admitted to be the 
univerfal pra£lice in Maryland in crimkial cafes, before the 
indi£lment is found, to iflue a capias or beneh warrant. 
Mr. Randolph. I admit it. 

Mr. Key. And that in all cafes where there is a prefent- 
tnent, a capias or bench warrant ifTues infianter. 

Mr. Randolph. I admit that it is the general pradice. 
Mr. Key. That is fufiicient. 

Mr. Martin. And that it is the general practice to try the 
fifft term. 

Mr. Nichofon. I admit diat this is the cafe in capital cafes; 
i>ut not in lighter cafes, if the party accufed oppofe it. 

Mr. Martin. The reverfe is the cafe. The court will 
ratlier avoid prefiing a trial in capital cafes, where the life of 
'the party is involved. 

Mr. Wright faid he widied to put a ^uefiton lo Mr. Mordit 
in his capacity of a witnefe. fo what cafes have you ever 
known a bench warrai^ to ifliie i 

Mr. MARTIN. I have pradiced for twenty-fevea years : 
and the invariaMe praftice is to i&xe a bench warrant imme- 
diately on the prefentment ; m all cafes from the loweft to 
the higheft offences. 

' Prejident. Is i^etc any difieretx)e between a capias and % 
Warrant ? 

Mr. Martin. They are the fame, except that one is iiued 
%y a magiftrate^ and the odier by the court. 

Mr. Lee here adduced a number of authorities, {the greater 
part of which he barely referred to,) for the purpofe of ex- 
hilMdng f«IIy the grounds of the defenccv As diefe w«re 
Again iRtrod!l|Ged in the arguments of counfd, we jhail only. 
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in this place, refer to them. Hi: referred to the 14th and 
34th fe£iioRS of the judicial a£t of the United States ; to 2d 
Dallas, 411— Gilbert's law of evidence, p^ge 307, 308^ — alfo 
P»g« 333—^ Dallas 235, 341. 

Mr. Har^ faid they would proceed to adduce teftimony 
relative to the 7th article* 

GUNNING BEDFORD /worn. 

Mr. Hearper. Fleafe to ftate to the court whether you w^re 
prefent in your judicial chara£ler af a circuit court held at 
Wilmington in 1800, and relate the circumftaiiices which oc- 
curred ? 

A. I attended that court on the 27th of June* Judge 
Chafe prefided. I arrived in the morning about half an houir 
before judge Chafe. We went into court about 11 o'clock. 
The grand jury was called and empannelled. The judge de- 
livered a charge 1 they retired to their box \ after an abfence 
of not more than an hour they returned to the bar. They 
were aiked by the judge whether they had any bills or prefent- 
nients to make to the court. They (aid they had none. The 
court called on the attorney of the diilrit^ to fay whether 
there was any bufinefs likely to be brought forward. He rcr 
plied that there was none. Some of the grand jury then ex- 
preffed a wiih to be difcharged. Judge Chafe faid it was uns> 
lufual for the court to difcharge tl^ grand jury fo early in the 
feflion ; it is not the pra£lice in any circuit court in which I 
have fat. He turned round to me, and faid, Mr. Bedford, 
what is your ufual pra£^ice ? I faid it depended up(Hi circum- 
ftances, and on the bufinefs before the court ; diat when the 
court was fatisfied there was nothing to detain them they were 
difcharged. Mr. Chafe then turned to the jury, and obferved, 
« But gentlemen^ the jury, I am informed that there is copr 
du£ted in this ftate (but I am only informed) a feditious news- 
paper, the editor of which is in the practice oi libelling and 
abufing the.gpvemment. His name is ' but perhaps 

I may do injuftice to the man by mentioning his name. Have 
you, gentlemen of the jury, ever turned your attention to the 
fubjeS." It was anfwered, no. << But, refumed the judge^ 
it is your duty to attend to thmgs of this kind. I have given 
you in charge the fedition ad, among other things. If there 
is any. thing in what is fuggefted to you» it is your duty to 
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A, We had two papers printed in Wilmington^ one df 
which was federal, and the odier^ the Mirror, democratic. 

Mr. Rodney, Do you recolle£k whether it is the general 
praAice in Delaware to difcharge the grand jury the fame 
day they are empannelkd i 

J. I belieTC it is the general pradtice. 

Mr. Randolph. Do you recoiled whether the jadge, when 
fpeaking of the printer, faid, « and one of them, if report does 
not much belie him, is a feditious printer and muft be taken 
notice of. I confider it a part of my duty, and it fhall or 
muft be noticed. And it is your duty, Mr. attorney, to ex- 
amine minutely and unremittingly into affidrs of this nature ; 
the times, fir, require that this {editions fpirit which pervades 
too many of our prefies, ihould be difcouraged and reprefled.'* 

A. I have no recolki^ion of fuch words. 

Mr. Harper* Do you know who gave the information to 
judge Chafe aSout the printer-— was it yourfelf ? 

A. It was not — I had not the opportunity, as I came to 
town at a late hour. 

NICHOLAS VANDYKE /wi»r//. 

Mr. Harper. Pleafc to ftate whether you were at the cir- 
cuit court for Delaware in the year 1 800 ? 

A, I attended the circuit court held in Newcaftle on the 
27th and 28th June i8oo. I was net prefent when the court 
ppened ; but I tliink I entered the court houfe while judge 
Chafe was delivering a charge to the grand jury. After its 
delivery the grand jury retired; they were abfent a Ihort 
time \ and as well lis I can recolle£l before and when they 
returned, I was either out of the court houfe, or eng^ed 
in converfation with fome peribns out of the bar. I think fo, 
as I have no recollection of the queftion put to the grand ju- 
ry, whether they had found any bills, and that put to the 
diftriA attorney. I entered the bar while there was a paufe, 
and (ilence prevailed. I recoiled that the firft circumftance 
that attracted my attention was the obfervation of judge 
Chafe to the grand jury, that fince he had come'among them, 
he had been credibly informed that there was a feditious print- 
er within the ftate, in the habit of libelling the government 
of the United States, and having received this information, 
he jthougfat it his duty to call the attention of the grand jury 
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to the fubjeA. He appeared to me to be piro^eeding to ftate 
the name of the printer *» but he did not name him. He 
faid that might be doing icjuftice to the man, or that it was 
improper in him. I cannot fay which was the tenn he ufed. 
I think he thenaiked the diftridl attorney if there were not 
two printears in the ftate. He anfwered, that there were. 
There was then fome converfation between the judge and the 
diftriiQ: attorney. My impreiGon was that it conveyed a re- 
queft from judge Qhafe to the difl:ri£t attorney to enquire in- 
to the fubje£k on which he had previoudy fpoken to the jury. 
Mr. attorney (aid that he had not fecn the papers. The judg^ 
aiked him whether he *could not procure a file of them. I do 
not recoUeA that the name of the printer was mentioned 
then, or during the whole fittings of the court. Some perfon 
at the bar faid a file could be procured. Judge .Chafe afked 
the attorney, if he could make the enquiry by to*morrow at 
to o'clock. About this time I heard fome obfenrationsma.de 
refpe£iing the difcharge of the grand jury on that day. Some 
of the gentlemen faid it was a bufy feafon^ that they were 
farmers and were defirous of returning to their homes. Judge 
Chafe replied, that might be very true ; but that the bufinefs 
of the public was alfo important ; it muft be attended to ; 
and therefore he could not difcharge them. I do not pre^ 
tend to fay I have purfued the language ufed. I have only at- 
tempted to give my imprefBon of the fa£l$ that occurred. 

Mr. Harper. Did you hear any fuch phrafe as this*-*that a 
ieditious temper had manifefled itfelf in the ftate of Delaware^ 
in NewcafUe county, and more efpecially in the town of 
Wilmington ? 

A» I do not think I heard fuch expref&ons. 

Mr. Harper. What was the manxier-t)f judge Chafe in 
addceffing the diflriiQ attorney ? 

J. His ufual manner ^ which la always warm and eameft. 

Mr* Harper. Did he fay any thing that was authoritative 
or imperious to the diilrifk attorney i 

A. It did not ftrike me fb» 

lbfr« Harper. But made a requeft in the «fual way ? 

A. Yes, fir. On the fecond day a fiiort tune after I enr 
tered the court, fi)me perfon fpoke to the diftri^l attorney, 
who fbon after, as I fuppoied^ went to the grand jury j in a 
flioirt time after he returned, smd then the gcaud jnry, with a 
file of paperSf The judge enquired of the jury whether tfae|r 
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had any thing to lay before the court. They faid they had 
not. The fame queftion was put to the diftri^ attorney, who 
anfwered there was nothing, unlefs a certain piece againft 
judge Chafe. Judge Chafe (aid that was not a proper fubjeft 
of enquiry ; it was only matter that tended to libel the go- 
vernment of the United States, that was a proper fubjefl of 
enquiry for the grand jury. 

Mr. Nicholfon. Is your recolle£tion of what occurred very 
perfeft ? 

A. I cannot fay that it is, after fo long a lapfe of time. 
I only date my prefent impreffions of what occurred. 

ARCHIBALD HAMILTON /worn. 

Mr. Harper, Pleafe to inform the court whether you were 
prefent at a circuit court for Delaware in 1800 ? 

A. I recoiled): that I was prefent on the 27th of June. I 
arrived about ten o'clock, at which time judge Chafe was not 
there. Some time after, the court was formed, the grand 
jury was fwom, and judge Chafe delivered a charge. Having 
retired for about an hour, the grand jury returned to the bar. 
Judge Chafe aiked them if they had any bills or prefentments 
to make. Their reply was that they had not. Judge Chafe 
then alked the attorney of the diftrict if he had no bufinefs to 
lay before them. He faid he had not. The jury requefted 
to be difcharged. Judge Chafe faid it was not ufual to dif- 
charge them fo early, fome bufinefs might occur during the 
courfe of the day. He told them, he had been informed that 
there was a printer who was guilty of libelling the government 

of the United States — ^his name is here he (topped, and 

faid, « perhaps I may commit myfelf, and do injuftice to the 
man. Have you not two printers?" The attorney faid there 
were. Well, faid judge Chafe, cannot you find a file of the 
papers of the one I allude to ? Mr. Read faid he did not take 
the papers, or that he had not a file. Some perfon then d>- 
ferved that a file could be got at Mr. Crows. Judge Chafe 
aiked the attorney if he could examine the papers by the next 
morning. Mr. Read faid, that under the dire£l:ions of the 
court, he conceived it to be his duty, and he would do it. 

On the fecond day the fame queftions, whether they had 
found any bills, were put to the grand jury. They anfwered 
tliat they had not. Mr. Chafe aiked the attorney of the di& 
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tn6t if he h^d found any thing in th^ papers that required th< 
interpofition of the jury. He faid that he had found nofthing 
which in his opinion came ^ithin the fedition law ; but there 
was a paragraph againft his honor. Judge Chafe faid that 
was not what he alluded to. He was abufed from one end of 
the continent to the other } but his ftioulder^ were broad 
enough to bear it. 

Mr. Harper. Did the judge fay any thing of a feditioua 
lemper in the ftate ? 

A, lio not recollcft any fuch expreffions. \ 

Mr, Harper. Were you in the court the whole time ? 

A* I was. 

Mr. Harper. How were you fituated ? 

A. I wasdire£lly under judge Chafe, and nothing could 
fall from him without my hearing it. 

Mr. Rodney. Do you recoUeft whether he mentioned the 
name of the paper ? 

A. I do not recolle£l: that he did. 

Mr: Rodney. What was the manner of the judge ? 

A. I faw nothing unufual. 

Mr. Rodney. Do you recoUefl whether his manner made 
any impreffion at the bar ? 

A. On no body but the printer, 

Mr. Rodney. Do you recolle^^ that the diftrif): attorney 
faid he conceived it his duty to enquire into matter of the ki];id 
alluded to ? 

A. I do. 

JOHN HALL fworn. 

Mr. . Harper. Were you prefent at the circuit court for 
Delaware held in June 1 800 ? 

A. , I believe I was in court when they met, and when the 
grand jury were called, and returned into court* I have but 
a flaunt recolle£tion of what pafled between the court and the 
jury after they returned; I wa9 at a conGderahle diftance frood 
the court.— I was not prefent the feconf day. 

ftf r. Harper. Do you recolleft what occurred the firft day* 
about a printer ? 

A. I recoiled that judge Chafe faid he va? credibly in- 
.formed there was a feditipus paper publiflied in the ftate of 
Delaware^r-and h& made enquiry of t£e jury whether any thine; 

37 
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^f that nature had come under their notice — ^They faid it h«d 
not. 

Mr. Harphr. What did judge Chafe then fay ? 

A. I cannot recoiled^ particularly ^r 

Mr. Harper. What did he fay afterwards ? 

A. There was fome converfation between judge Chafe and 
the diftrid; attorney. The judge afked him whether he had 
feen any thing of the kind he had alluded to. He faid he had 
not. The judge alked him if he could procure a file of thepa* 
pers. 

Mr. Harper. Did judge Chafe fay any thing about a fediti- 
OU8 temper in the ftate of Delaware, or New Caftle county, 
or in the town of Wilmington ? 

A. I do not tecolle£l. 

Mr. Rodney. Was Mr. Mc Mechon a member of the grand 
jury? 

A. Yes, fir. He and judge Chafe went to court together. 

GUNNING BEDFORD called. 

Mr. Rodney. Did judge Chafe, in a converfation with you, 
fubfequent to the difcharge of the^ grand jury, complain that 
he could not get a perfon indi£ted in Delaware for fedition, 
though he could in Virginia ? 

Mr. Bedford. I have no diftin£t recoUedtion of that kind. 
I have fome indiftinA recolle^ion that in a fmall circle of 
friends, though not to me perfonally, he faid fome fuch thing 
in a jocular way. 

SAMUEL MOORE affirtned. 

Mr. Harper. Were you in the circuit court held in Dela- 
ware in June 1800 when it met ? 

A. No, fir. I did not attend early enough on the firft day 
to hear the chalgi given to the grand jury. I think I did not 
attend before la o'clock. I attended as a juror. On the next 
day I attended early, and was in the court houfe when ^e 
court met. When the jury returned into court, enquiry was 
made whether they had any bills or prefentments to make. 
They anfweced no. The court then enquired of the attor- 
ney of the diftrifl: whether he had any bufinefs to lay before 
the grand jury. He faid he had oot. While he was making 
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tins reply^ he rofe, and laid hold of a file of newfpapers, which 
I took to be the Mirror of the Times, and while he was in the 
* a£t of prefenting it, he pbferved that he had not feen any 
thing that in his opinion required notice, unlefs it were a pub- 
lication refle£ting on judge Chafe, which did not appear to 
him to come under the fedition law. Judge Chafe anfwered, 
no, fir ; they have abufed me from one end of the continent 
to the other ; but it is the government, and hot myfelf, that I 
wiib prote£led from caluoviy. Immediately after the grand 
jury were difcharged. 

Mr. Harper: Have you ever feen the priinted depofition of 
Mr. Read on this fuhied ? If you are acquainted with any 
particuUr ctrcuoyitances relative to it pleafe to ftate them. 

A, I no not know any particular circumftance^ refped-p* 
ingit. 

' Mr, Harper. I mean to enquire wheUier there was any con- 
fultation ? 

A. If you mean a private converfation, it may be impro- 
per to ftate what may be confidered as confidential. 

Mr. Harper^ I will not then afjc it. 

Mr. Nicholfon. If thefe queftions are ftated with a view to 
impeach the tefttmony of Mr. Read^ I hope they will be put 
and anfwered. 

Mr. Harper, I will ftate the'objed: of the queftion. It is 
to difcredit the teftimony of Mr. Read by particular circum- 
fiances that occurred in a converfation between the witnefs 
and him. If the witnefs knows of no fuch circu^ftances I 
have been mifinformed. 

Mr. Rodney. Confcious that nothing which can be ftated 
will in the leaft invalidate the teftimony of Mr. Read, it is my 
wiih, and that of the managers, to allow the fuUeft liberty to. 
the witnefs to ftate any thing he knows. 

Mr. Moore. I will anfwer any queftions put, but uiUefs 
direfled I (hall not confider it corre£k to relate a confidential 
converfation. 

Mr. Harper. I will wave all further enquiry, if the witnefs 
deem it indelicate. 

Mr. Moore intimated that he did fo deem it. 

Mr. Randolph. I will aik the witnefs if he ever had a con- 
verfation with Mr. Read, on thefubjeA. 

A. Ftequently. 

Mr. Randolph. I underftand you to fay that you do not 
know any thing that goes to invaUdate Mr. Read's teftimony* 
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A. Yes fir. 

Mr. Randolph. That h ill w6 want. 

Mr. Hopkinfon here adduced a charge delivered by chief jtif- 
tice M*Kcan 61 November 1797 in Philadelphia^ printed iA 
Claypoole's paper in December 1 797 (refpeding alleged li- 
bellous publications of William Cobbett.) 

Mr. Harper. We will now adduce teftimotiy Relative to 
the 8th article. But before we call our witneffesj I will aft 
a queftion or two of Mr. Montgomery. 

Mr. MONTGOMERY toastalki. 

Mf . Harper, Will you look at that paper. Is it the publi* 
cation referred to in your teftimony as having been fent to the 
prefs ? 

Mr. Montgomery. Yes, fir. 

Mr. Harper. Did you ever fend any other publication of 
the fame kind to a newfpaper ? 

A. No, fir. 

Mr. Harper. I will ofier this publication in evidence and 
t will proceed to read it. 

Mr. Montgomery. A Ihort time after I returned home, 
from my recolleftion at that time, I committed ta paper 
what I conceived to be the fubftance of the charge delivered 
by judge Chafe, and made my comments upon it. The court 
will obferve that it refers to other condu£): of judge Chafe in 
'the ftate of Maryland. 

Mr. Harper here read the paper above alluded to from the 
Baltimore American of the 30th June, 1803, and added, 
this is the temper of the witnefs, who has on a previous day 
given his teftimony in this court. 

Mr. Harper, I will now proceed to (how thit Mr. Mont- 
gomery, in his ftrong anxiety to get judge Chafe impeached, 
has remembeted things which nobody clfe remembers> and has 
heard things which nobody elfe heard. 

Mr. Randolph. I will alfc of this court whether the wit- 
neffes we have called are not under their prote£i:ioii i 

The Preftdent. If the counfcl, in the teftimony they ad- 
duce, come up to what they ftate they can prbve, they will 
not be fubjeft to reproach; if they do not, they merit it. 

Mr. Randolph. I have no objeftion to the counfel -im- 
pugning the veracity of one witnefs by the evidence of another, 
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and defcanttng upon it; but I think they take in improper li- 
berty when they undertake to fay before it is proved, that 
what is depofed by a witnefs ncYer pafled. 

The Prudent. I underftand the gentleman to fay that he 
will prove by another witnefs, that what has been depofed 
never did pafs. 

Mr. Harp^. Precifely fo, fir. 

WILLIAM H. WINDER fworn. 

Mr. Harper, I will a(k you whether you was in the cir- 
cuit court of the United States held at Baltimore, in May^ 
1 803 ? I will however previoufly obferve that it is not my 
intention to fay or to prove that the witnefs, when he depofed 
to certain fa£ks, knew that they had not pafled* I mean only 
Co impeach his corre£tnefs, and to infer that as he was angry^, 
he gave to what he heard, the coloring of his own feelings. 

Mr. Winder. I was prefcnt at that court when it was open- 
ed, and the jury empannelled, and I heard judge Chafe de- 
liver his charge. After delivering the general and ufual charge 
to the grand jury, he faid he begged leave to detain them a 
few minutes while he made fome general refleftions on the fi- 
tuation of public affairs. He commenced by laying down 
fome abftradi opinions, dating that that government was the 
moil free and happy that was the beft adminiftered \ that a 
republic might be in flavery, and a monarchy free. He alfb 
drew fome diftin£lions with regard to the do^lrine.of equal 
tights, and faid, that the idea of perfe£t equality of rights, 
tnore particularly fuch as had been broached in France, was 
fanciful and untrue, that the only doctrine contended for with 
propriety was, the equal protection of all clafles from oppref- 
fioo. He commented on the repeal of the judiciary fyftem 
gf the United States, and remarked that it had a tendency 
, to weaken the judiciary, and to render it dependent. He 
then adverted to the laws of Maryland refpedling the judicia- 
ry as tending to the fame efFefit. One was a law for the re- 
peal of the county court fyftem. He alfo alluded to the de- 
pending law for the abolition of two of the courts of Mary- 
land. He faid fomething of the toil and labor 'and patriotifm 
of thofe who had raifedthe fair fabric (conftitution of Mary- 
land) and faid that he faw with regret fome of their fons now 
employed in deftroying it. He alfo faid that the tendency of 
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the general fufiirage law was highly injurious, as under it a 
man was admitted to fuU political rights^ who might he here 
to-day, and be gone to-morrow. 

This is the amount of my recoUe^ion ; and I think I have 
ftated the language of the judge in as ftrong terms as he him«- 
felf ufed. Since I was fummoned as a witnefs I have never 
feen the charge of the judgp, or that publiflied in the Nation- 
al Intelligencer, or by Mr. Montgomery. I concluded that 
it was mod proper not to avail myfelf of thofe publications. 
My impreffions, therefore, are altogether unafhiled by them. 

Mr. Harper* Did you attend carefully to the charge ? 

Anfwer, I did. I am fure no part of it efcaped me. 

Mr. Harper. Did judge Chafe appear to read it from a pa- 
per ? 

^. I fo took it. Occafionally he raifed his eyes, but not 
longer than I fhould imagine a perfon would, who was fami- 
liarly acquainted with what he was readii^^g. 

Mr; Harper. Did you hear him ufe any of thofe expref- 
fions depofedby one of the witneiTes — that the adminiftration 
was feeble and inadequate to the difcharge of its duties, and 
that their objed was to preferve power unfairly acquired. — 
Did he ufe any fuch words ? 

A, To my beft belief he did not. I have a ftrong reafon 
for confidering my recolle£tion on this point correct. Imr 
mediately after the charge was delivered I converted with fe- 
veral gentlemen refpefUng it. It was complained of as harih^ 
and as containing refle£lions on thofe who had brought about 
the meafures alluded to. I refle£led on it, and the refult on 
my mind was that it was couched in polite terms, and that 
the reflections it contained were entirely matters of inferr 
cnce. .  

Mr. Harper, Did the judge ufe any arguments againft 
pending meafures f 

A, Certainly. 

Mr. Harper* Did he mention the prefent adminiftration? 

A» I believe not. If he had, it would have ftruck my 
mind very forcibly. 

Mr. Harper. Did he ufe any fuch phrafe as <« degenerate 
fons?*' 

A. I have a particular recoUe£lion of that, or fome fuch 
es^reffion. I confidered it as a very happy allufion to events 
which occurred in the ftate legifiature. 
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Mr. Harper, Tou confidered it as calculated to have % 
perfuafive influence i 

A. That was not my language. The fentiment I think was 
this. He regretted to fee fons taking part in deftroying the fair 
fabric their fathers had raifed. He fpoke feelingly on this point. 

Mr. Harper*-^ Had you any other converfation which tend- 
ed to imprefs the fubftance of the charge on your memory ? 

A, I do not recoUed. I was very attentive to the charge. 
I obferved Mr. S. H. Smith to be prefent; and it was ob- 
ferved at the time that we might expeft to fee an accurate 
ftatement of the charge from him> as he could detail what he 
heard with great precifion. I r^coUeft: to have looked at the 
ftatement publiihed in the National Intqjligencer at the time 
it appeared, and I thought it gave a faithful view of "the fub- 
ftance of the charge- — quite as ftrong as the charge itfelf. 

Mr. Nicholfon. Did judge Chafe (ay any thing of the mo- 
tives of the members of the legiflature of Maryland ? 

A. He did according to my imprei&on. 

Mr. Nichtdfon. What were the motives he afcribed to them ? 

A. As I underftood him, the motive he afcribed to them^ 
was to. get rid of the judges, and not the fyftem. 

Mr. Nkholfon, He did certainly then allude to the mo- 
tives of the members of the aflembly of Maryland ? 

A. I think he did. If he did not, that was the impref- 
fion produced on my mind by what he faid. 

Mr. NichoJfon. Do you recoUeft whether judge Chafe did 
at the clofe of his charge recommend to the members of the 
grand jury to return home, and prevent certain laws from 
being paiTed ? 

A, I think that was the refult which he drew from wh^t 
he had previoufly faid. « 

JAMES WINCHESTER /worn. 

Mr. Harper. Fleafe, fir, to ftate to this court your recol- 
leAion refpefling a charge delivered by judge Chafe in the 
circuit court of Maryland in May 1 8«3 ? 

Mr. Winchefter. As already fliated, that court fat in May 
1803, in a room in Evans's tavern. The court and gentle- 
men of the bar fat round feveral dining tables. I fat on the 
left of judge Chafe ; and the jury wete on his right. He ad- 
drefied a charge to them| the begi^ing of which was in the 
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iifual ftyle df fuch addrefles. He then commenced what ha» 
been called the political part of the charge, with fpme ge- 
neral obfervations on the nature of government. He after- 
wards adverted to two meafures of the legiflature of Mary- 
land ; the firft related to an alteration of die conftitution on 
the fubje£l of fufFrage ; the other contemplated an alteration 
in the judiciary. He commented on the injurious tendency 
of the principle of univerfal fufFrage and deprecated the evil 
efiedts it was likely to have. Incidental to thefe remarks, he 
adverted to the repeal of the judiciary law of the United 
States. I fay incidental, for my imprelfion was that his obr 
jefl was to (new the dangerous confequences that would re^ 
fult to the people of Maryland from a repeal of their judicia- 
ry fyftem, and to (hew that as the a£l of Congrefs had inr 
flidled a violent blow on the independence of the federal ju- 
diciary, it was more neceffary for the ftate of Maryland to 
ppeferve their judiciary perfectly independent. I was very 
attentive to the charge for fevend reafons. I regretted it as 
imprudent. I felt convinced that it would be complained of; 
and I am very confident from my recollection, and from the 
publications refpecting it, which I afterwards perufed, that 
all the political obfervations of the judge related to the (tate 
of Maryland. 

Mr. Harper. Did the judge appear to deliver the charge 
from a written paper ? 

A. I have fat in the circuit court ever fince 1 800-9— Judge 
Chafe has a kind of (landing form in his charges on the ge- 
neral fubjeffc of crimes and offences. When there is much 
bufinefs expe£led to be tranfacted he goes into a detailed view 
of the duties of a grand jury. When there is little bufinefs 
he contents himfelf with a charge of a different form. When 
he delivered this charge, he had in his hand a marble cover- 
ed book. « 

Mr. Harper e ((hewing him a book.) Do you think this 
was the book. 

- Mr. Wincheftet. I believe it was. There were occafional 
paufes during the delivery ; he turned backwards and £br» 
wards; and read fe€tions from different parts of the book. 
At the conclufion of particular fentences he lengthened out 
the tones of his voice, and made a paufe, as if to arreft the 
attention of the jury. Though I caimot fay that there vras 
not a word or 6xprefiion intioduced that wa^ not written^ 
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yet niy impreflion is that he delivered the whole from the book 
before him. ' 

Mr. Harper, Did you hear any exprellions applied to the 
prefent adminiftration, or was the adminiftration mentioned 
at all ? 

A, My impreflion is very ftrong that neither the prefent 
adminiftration was mentioned, or the views or defigns of any 
member of it in any manner whatever. I am confident of 
this \ becaufe if fuch remarks had been uttered, they would 
have made a ftrong impreflion on my mind. 

Mr. Harper. Did you ever hear the judge allude to fuch 
topics in his charges ? 

A. I never heard judge Chafe in any of his charges re- 
flecS: on any adminiftration. I have heard a great many 
charges of his, containing political matter, and they have been 
all rather calculated to fupport the exifting adminiftration. 

Mr. Harper. Have you heard any (ince 1800 ? 

A. I recoiled): no political charge delivered by him (ince 
that time. 

Mr. Harper. Was the general tenor of his charges fincc 
and before 1 800 calculated to fupport the laws ? 

A. I think there has been this difierence. Thofe deliver- 
ed before 1800 called on the jury to fupport the meafures of 
the government as wife and upright \ fmce that period he has 
made no allufion to the meafures of the adminiftration. 

Mr. Harper. But his general praftice has been to recom- 
mend to them the obfervance of law and the fupport of go- 
vernment ? 

- A. He generally addrefled the jury on the neceflity of obey- 
ing the laws : that has been the tenor of his charges at all 
times. . 

Mr. Key. In a criminal cafe, when a queftion oiFlaw arifes^ 
is not the opinion of the court always taken ? 

A. Except in a cafe which occurred between the prefent 
fiecretary of the navy and myfelf [The details of this cafe were 
not heard] I never knew an inftahce in which the diredtioni. 
of the court was not taken ; and I know no inftance in which 
counfel attempted to controvert the opinion of the court on a 
point of law. 

Mr. Key. Have you ever known counfel addrefs a jury on. 
a point of law after it had been decided by the court ? 

A» Never. 

38 
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Mr. Martirj. Would It not be deemed indecorous to do £b ? 

ji, 1 have always thought fo ? 

Mn NifbMrh I will aft you whether judge Chafe recom- 
inended to the jury, oa Uieir iceturn home, to ufe their exer- 
tions to prevent the adoption of a depending law ? 

if. I do not Hnow whether the recommeudadon came from 
ihe judge in lax^u^e and terms, I rather think it flowed as 
an inference (rom what he had faid. 

£yi a S^ator. In any criminal or civil cafe, did you ever 
know the court ^ve an opinion without being required hj 

counfel ? 

A. I recoiled no inftance, except in a general charge ta 
the grand jui^y, ox in fununbg up the teftimony at die end of 
^e trials 

Mr. Randolph. I wUl aik whether the cafe you allude to ia» 
after bp^h parties have been heard, at the end of the trial ? 

A, Certainly, fir, 

Mr. Martin f \ Mrill alk you whetfier. in any cafe, where 
the law is fettled, and counfel go into an argument on th^ 
point of law, tb^ cpurt do not frequently ftop them ? 

A. It ia diflicolt to give a correct anfwer to this qucftijonu 
It i$ certain tjiat it often happens, that in argument^ on points 
9f law, the court ^beck the counfel^ and fay they aise too clegjc 
IP be controverted ; and, to. prevent delay, beg the counfjsl t(» 
pafs over them. 

TUESDAY, February 20, 1>805. 

The court was opened at 10 a. m. 

Present, the Managers, accompanied by the House 
qF Representatives^ and 
Judge Chase, attended by his counsel. 

At the inftance of Mr. Harper, EDWARD XILGHMAN. 
was called. 

Mr. Harper* Do you recolleft any inftance of an adjourn- 
ment of the circuit courts of the United States ? 

Mr. Tillman. I recoiled in the year i8oi, that at a cir- 
cuit court, of the United States, where judges Tilghman> 
Griffith, and BaiTet were on the bench, which wa^ held at 
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Philadelphia, there ^ad an adjoutntnent oil thfe 26thof^2jA 
of Oftober to fome day early in January enfuing. The court 
adjourned becaufe they weri; obliged to hold a court in Bed- 
ford, which was in the weftem diftrift of Pennfylvania. I 
xecolleft that in the cburt held in Philadelphia, they were not 
able to go through all the bufinefs before tKem, particularly 
in the cafe of Peter Blight's aiBgnees. The court confulted 
with the bar on the adjourtiinent, and the fentiitient was una* 
nimous that an adjournment could take place. After this court 
was held in Bedford, it was again held ih Philadelphia, in the 
mouth of January ; the caufe I have mentioned was tried, and 
I believe fever al others. 

Mr. Harper. What is the diftancc of Bedford from Phi- 
ladelphia ? 

Mr. Tilghman. I believe between loo and i jo miles. In 
the laft year in the month of May, while judg6 Wafhington 
was holding a court in Philadelphia, he learned that an at- 
tempt had been made to fet fire to his houfe ; in confequenc^ 
x>f that circumllance and the iituation of his family he was 
obliged to leave town. He and judge Peters confulted on 
Jthe courfe proper to be purfued ih cafe the yellow fever (hould 
be in Philadelphia at the ufual time at which the court met;^ 
and it was agreed that judge Peters ihould in that cafe opea 
the court and adjourn it over to January. This was agreed 
after confulting the bar, and I do not recolle£t that there 
was any difference of opinion among them. The court had 
commenced in April, and this determination was made fome 
lime in May. 

Mr. Martin. Did the Judges after holding a court at Bed- 
ford return to their homes before the adjourned court was 
iield in Philadelphia ? "* 

Mr. Tilghman. According to my imprefGon they c^rtaiti- 
Jy did, there was little or no bufinefs done at Bedford, where 
they either broke up the day on which they met, or on the 
day after. 

Mr. Randolph, Have you ever known of a bill of exception^ 
in a criminal cafe in the courts of the United States ? 

Mr. Tilghman, Never. I recolleft in the cafe of the Unit- 
:cd States vs. Worrell, which was an attempt to corrupt Mr. 
Tench Coxe, the verdift was againft the defendant, and there 
^as.an arreft of judgment. There was a divifion of opinio^ 
\wbether it was an offence at common law> and there vas i 
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talk of a writ of error : it was faid at the bar a writ of error 
would not lie, and I think when it was mentioned to the 
court) they faid the fame thing under the idea that writs of 
error were confined to civil cafes. 

THOMAS CHASE fnvorn. 

My. Harper. Plcafe to look at that paper, ((hewing a pa- 
per.) Do you know the hand writing of it ? 

Mr. Chafe. I do not. 

Mr. Harper. Will you look at that book, do you know 
'Whofe hand writing it is ? 

Mr. Chafe, I do. 

Mr. Harper. Did you copy it ? 

Mr. Chc^e. I did* 

Mr. Harper. This is exhibit No. 8, (charge of judge Chafe,) 
it Contains the whole of the charge \ from what page did you 
copy it ? 

Mr. Chafe. From page 13 to the words "fathers erefted." 

Mr. Harper. From what did you copy the book ? 

Mr. Chafe. From a paper in my father's hand writing, ex- 
cept fome few words interlined by way of correftion. 

Mr. Harper. When did you copy it ? 

Mr. Chafe. A few days before May term 1803. 

Mr. Martin. Have you made any alterations in it (ince ^ 

Mr. Chafe. No, fir. 

Mr. Harper. We will offer this book in evidence. 

PHILIP MOORE fworn. 

Mr. Harper. Do you know that book ? ((hewing him the 
fame book above referred to) 

Mr. Moore. Judge Chafe is in the praftice of delivering 
bis charges from a book, I faw him deliver his charge in May 
1803, from a marble covered book, which I believe is the 
fame with that book. 

Mr. Harper. Did he appear to read the whole time he was 
delivering that charge ? 

Mr. Moore, He appeared to me to do fo j he occafionally 
raifed his eyes from the paper before him, and fpoke witn 
more than common emphafis, but he ftill appeared to fpeak 
from the book. 
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. Mr. Harpet. Did you hear any thing '^faid'by him about 
the prefent adminiftration ? 

Mr. Moore. I have never heard the judge in courts of 
juftice fpeak of the prefent adminiftration, 

Mr. Harper Do you think in the charge he faid any thing 
about the adminiftration i 

Mr. Mo6re. I do not. 

Mr. Harper. Had he made any fuch remarks, are ther6 
any peculiar reafons why they would hav« made a ftrong im- . 
preffion on your mind ? 

Mr. Moore. I think they would have made a ftrong impref- 
fion, as my impreilions were always in favor of the admini- 
ftration, while judge Chafe's were againft them. 

Mr. Randolph. Was there any recommendation to the ju- 
ry, when they returned home to ufe their influence to pre- 
vent the paiTage of certain laws ? 

Mr. Moore. I do not know that there was, there may have 
been, but if there was, I have no recoUeftion of it. 

WALTER DORSET fwbm. 

Mr. Harper. Pleafe to inform the court whether you were 
at a circuit court held at Baltimore in 1 803 ? 

Mr. Dorfey. I was. 

Mr. Harper. Were you prefent when judge Chafe deliver- 
ed a charge to the grand jury ? 

Mr. Dor fey. I was. 

Mr. Harper. Was you in fuch a fituation as to hear that 
charge ? 

Mr. Dorfey. I was. 

Mr. Harper* Were you near Mr. Montgomery } 

Mr. Dorfey. I was ^ I think there was only one perfon be- 
tween us. 

Mr. Harper. Did you attend to the charge ? 

Mr. Dorfey. I attended to what is generally called the po- 
litical part of it, becaufe it was novel, and contained fpecula- 
tions with refpe£l to government in general, and remarks on 
national and ftate laws. 

Mr. Harper. Do you recoUedl any thing in it refpcfting 
the adminiftration ? 

Mr. Dorfey. I do not, I recoUeft a part of it relating to 
the ftate and national judiciary, and to univerfal fuffrage. I 
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did not heGtate to (late that it was an indifcreet thing ; my at- 
tention was particularly drawn to it by feeing in the room the 
editor of a newfpaper, and from expefting that it would be 
the fubjeft of newfpaper animadverfion. 

Mr. Harper. Do you think judge Chafe made any remarks 
relative to the prefent adminiftration ? 

Mr. Dorfsj. I do not. I have no diftinft Tecolle£lion of 
any fuch. i think if he had made fuch remarks, Ifhould re- 
collect them ; there is another circumftance of which I am 
not pofitive, whether he did at the end of the charge, re com* 
mend to the jury to ufc their exertions to repeal certain laws 
of the ftatc of Maryland, or whether I drew a conftrudtion 
in my own mind to that effect, from what he faid, I cannot 
fay, though it is impreiled on my mind that the former was 
the cafe. 

Mr. Harper. Did he appear to read the charge ? 

Mr. Dorfey. He did, he appeared occafionally to throw 
his eyes off the paper. 

Mr. Harper. Did he appear to throw his ey€B off for a 
longer time than is ufual with a perfon who is reading his own 
compofition ? 

Mr. t>orfey. No, he did not. 

Mr» Harper. You are of opinion that he read the whole 
from a book ? ^ 

Mr. Dor/ey^ It appeared fo to me. 

JOHN PURVIANCE fworn, 

Mr. Harper. Pleafe to inform this honorable court whe- 
ther you was prefent at a circuit court held at Baltimore ia 
May 1803 ? 

Mr. Purviance. .1 was. 

Mr. Harper. State what happened on that occafion. 

Mr. Purviance. I do not pretend to recollect every thing 
which occurred ; but as I attended to what judge Chafe faid 
in his charge to the grand jury, I think I have a pretty diftinft 
recollection 5 as to the manner in which he delivered that ad- 
drefs, he appeared to me to read the whole from a written pa- 
per laying before him ; I never expected that this enquiry 
would have been made of me, and after fuch a lapfe of time 
I can only ^eak of the impreflions now on my mind* 
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Mr. Harper. Do you recoUefk whether iadge Qiafe midc 
miy mention of the prefeat federal admiaiftration, and ivhat 
was \%i 

Mr. Purvianct. I have no recoUeAion that he mentioned 
k, but as it was identified ^rith the repeal of the law for 
cftablifhsng the circuit courts of the United States, and fo fav 
as the executive compofed a part of the legiflature he may 
kave mentioned the adminiftration. # 

Mr. Haffer* Was there any particular mention or aUu* 
fion to the executive of the United States ? 

Mr. Purviance. No, fir, nothing of the kind ; I have en- 
deavored to retrace in my mind every thing which was faid^ 
and I have not the fmalleft recolleflion that any remark was 
made upon the executive department of the United Slates. 

Mr. Harper. Was there nodiing faid about preftrvmg 
power unfaidy obtained ? 

Mr. Purviance. I think if fuch an expreffion had been vAtd^ 
i^ would have ftruck me forcibly, for flxNrtly after the charge 
had been delivered, in a converlation among fome gendemen 
on its contents, it was declared that the fentiments exprefled 
by judge Chafe were impeachable. I thought thefe Uad of 
charges ought not to be delivered from the bench, but I did 
not oUerve that any thing which had fallen wasof a nature to 
warrant an impeadiment. 

. Mr. Harper. Pleafe to inform this honorable court whe- 
ther you are accuftomed to practice law in the courts where 
judge Chafe pcefides f 

Mr. Puryiance, I am, fin 

'Mx. Hmper. \%, it not his pra£ttce frequently to interrupt 
counfel ? 

Mr. Purmance^ I think fo \ but I always attributed it to 
bis quicknefs of apprehenfion, which induced him rather to 
anticipate counfel than to liften to them \ this I always afcribed 
to lus fuperior fagacity. 

Mxw Harper. Have you ieen any difierence in his inter- 
ruptions .between counfel with whom he was fuppofed to be 
on iH terms> and thofe with whom he was on good terms ? 

Mc Purviance. I never obferved any difieroure in his con- 
duA arifing from- a copfideration of perfons, but it always ap- 
pealed to me to m£^ froin the mwoist in which gendemea 
treated the fubje£l« 

Mr. Harper. Were there gendemen at the bar^ with whom 
Chafe wasnot on good tenns ? 
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Mr, Purviance. I think there were. 

Mr. Harper. Did you erer know judge Chafe after having 
decided a point, hear counfel againft his own opinion, and 
upon hearing, induced to decide differently i 

Mr. Purviance dated a cafe in which the judge had retra£l- 
ed his opinion upon argument in a cafe in which he had been 
employed, and added that notwithftanding the pride of opinion 
to which men were liable, he had obferved in ju^ge Chafe an 
almoft unparalleled difpofition to hear his opinions contefted, 
and when miftaken to relinquifh them. 

NICHOLAS BRICE /worn. 

Mr. Harper. Pleafe to inform this honorable court whe- 
ther you was at a circuit court held in Baltimore in May 
1803, when a charge was delivered by judge Qhafe to the 
grand jury. 

Mr. Brice. I was there and attended to the charge ver]f 
particularly. 

Mr. Harper. Was that charge fpoken extempore or was it 
Tea4 from a book ? ^ 

Mr. Brice, I kept my eyes fteadily upon the juci^e, and I 
conceived that he read the whole from a paper, as is cuftotn* 
ary with him in delivering a charge to the grand jury. 

Mr. Harper. Have yqu a diftin£t recollection of the lat- 
ter part of the charge ? 

Mr. Brice, I have not a recoUeftion of the words, but I 
think I recolledl their general nature and tendency. 

Mr. Harper. Did he fay any thing refpefting the prefent 
adminiftratioh ? 

Mr. Brice. Not in the flighted manner, further than men- 
tioning the repeal of the judiciary law of the United States, 
which he mentioned incidentally in the courfe of his obfer- 
vations on the alterations of the judiciary fyftem in the fliate 
of Maryland. One thing more I will add, with refpe£t to the 
advice which it is alleged he gave to the grand jury : Ihortly 
after the charge was delivered in talking over this fubjeC): wi^> 
Mr. Stephen, I recoUeft that I rather thought it was an infer- 
ence drawn from tlie charge, than any exprefs advice of the 
court on that point. Indeed I am. pretty fure the words were 
. not ufed. 

Mr. Martin. Do I underftand you right ? You fay he 
had no allufion tp the prefent adminiftration, but in connec-^ 
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tion with the tepeal of the law of the United States a^ it was 
likely to aflect the date of Maryland. 

Mr. Brice. So far as I recollect he made ufe of no other 
expreffion, but mentioned the repeal of that law to (hew the 
cvU tendency of fuch mekfure^ as it regarded thjft judiciary of 
^Maryland* 
* 

JAMES P. BOYD /warn. 

Mr. Harper. Pleafe to inform this honorable court whe- 
ther you were prefent at the circuit court held in Baltimore in 
May 1 803, and what occurred at that time ? 

Mr. Boyd, I was there, but I do not know whether I was 
there at the opening of the court, but I was there when the 
charge ^as delivered to die grand jury. After judge Chafe 
had gone through that part of the charge which is an inftruc- 
tion to the grand jury relative to the duties of their office, he 
proceeded to make fome further obfervations, to which I paid 
particular attention becaufe they were novel to me. I w^s 
under an impreffion at the time that judge Chafe was watch- 
ed. 

Mr. Harper 4 Did the judge read die charge froAt i, bobk .? 

Mr. Bojd. To the beft of my recoUedlion He' did read ity 
but he caft hid eyes off from time to time in the manner de^ 
fcribed by Mr. Montgomery. I thought at the tkne the po- 
litical part of the chaise would bear hard upon htm, becaufe 
I obferved Mr. Montgomery paying particular attention to die 
addrefs of the judge, which was an animadverfion upon the 
meafures Mr. Montgomery had been anxious to carry in the 
legiflature of Maryland. I do not however recolleffc the words 
which were ufed s thofe who paid it more attention are likely* 
to be more correA. 

Mr. Harper, Did that charge contain % fentiment l^ke 
thofe you have heard, that the prefent adminiftration y/^m 
weak or wicked, &c. I 

Mr. Bayd. I have not a fcin^la of recoUe£iion of a word 
of the kind, no further than as an inference to be drawn from 
what was faid in relation to the repeal of the judiciary law* 
I have however a faint trace of the idea in my mind,* not 
from my own recoUed:ion, but &om having repeatedly heard 
it ftated that there was fuch a remark made in die charge. 

39 
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Mr. Harpir, Have you any reafon to believe that if fuch 
an expreffion had been ufed it would have ftruck you fo forci- 
bly as to enable you now to recollefl; it^ and what is that rea- 
fon? 

Mr. Boyd. The reafon is this, I thought a charge of that 
kind was both imprudent and impolitic \ and I have always 
thought political charges ought not to be delivered from the 
bench. If judge Chafe had then dropped a fentiment fo im<- 
proper, refleAing on the prefent adminiftration of which he 
formed a part, I ihould have remarked it in a particular man- 
ner. And it is for this reafon I think he did not ufe it ; if he- 
did, it has wholly efcaped my recolledion. 

WILLIAM M'MECHIN fvuorn. 

Mr. Harper. Inform this honorable court whether you wa^ 
prefent at the circuit court held at Baltimore in May 1803 i 

Mr. M*Mwl)in» I was prefent and heard the charge deliv- 
ered by judge Chafe to the grand jury. 

Mr. Harper. Was you in a (ituation to hear the charge 
diftin^ly, how near was you to the judge ? 

Mr. M^Mechin. I was near the door of the room, about 
five yards diftant from the judge. .1 faw the judge delivering 
the charge, but whether he kept his eyes conftantly on the 
i>ook I cannot fay, as I did not keep my eyes fteadily upon 
him; but it appeared to me that he read from the book 
throughout. 

Mr. Harper. Have you a recolledion of the latter part of 
that charge i 

Mr. M^Mecbin. I think I have. 

Mr. Harper. Have you any recolle£kion of his having faid 
any thing againft the prefent adminiftration ? 

Mr. M^Mechin. I have no recollection of any thing of 
the kind, either that they were weak, or of their having tiib- 
fairly acquired power ; fuch an idea was mentioned in no way 
^nlefs it be inferred from the remark on the repeal of the law 
^ftabliOiiAg the fixteen circuit -judges. 

Mr. Harper. If fuch a fentiment had been uttered it would 
fiot*have efcaped your notice ? 
" Mr. M^Mecbin. I think it would not. 

Mr. Harper. Had you any converfation about this charge, 
if you had) pleafe to inform whenj with whom^ and what 
Was it i 
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Mr. M^Mechin. About'fivc minutes after the charge wa* 
delivered I left the court room : going down ftairs I met Mn 
Montgomery and I afked him^ or he afked me, what was 
thought of the charge ; after a few obfervationsi he faid it 
was fuch an one as Mr. Chafe would be impeached for ; this 
drew my attention pointedly to the charge itfelf ; after thi^ F 
heard of the publication in the American, but I did not fee it. 
I met afterwards with a publication in the Ahti Democrat^ 
which paper I took, purporting to be the charge of judge 
Chafe. I have converfed with gentlemen of both parties on 
the publication, and it appeared to them as it did appear to 
me, and as I ftill think it is, fubftantially the charge deliver- 
ed by the judge. 

Mr. Harper. Has that opinion refted on your mind ever 
fince you heard the charge and read the publication ? 

Mr. M^Mechin. It has always fo refted on my mind, an4 
I have never read any thing on the fubjefl fince ? ' 

WILLIAM S. GOVANE fworn. 

Mr. Harper. Wzs you at the circuit court of Baltimore 
in May 1803 ? 

Mr. Govane. I was, and heard thfe charge delivered by 
judge Chafe. The room in which the court was held was a* 
long one in a tavern, a range of tables formed the bar, and the 
feats airound it were occupied by profeffional gentlemen. I 
went to the bottom of the table opposite to judge Chafe and 
dire^ed my attention towards him. Whilft he was deliver- 
ing his charge he appeared to read it from a book, but gene- 
rally ended the fentences by looking toward the grand jury ; 
except this circumftance he appeared to read the whole time. 

Mr. Harper. Do you retain a diftind: recolledlion of the 
fubftance of what the judge faid ? 

Mr. Govane. I think I do. 

Mr. Harper. Do you remember any part containing ani- 
madveriions on the prefent adminiftration, fuch as that they 
were weak, feeble, or incompetent ? 

Mr. Govane. I think no fuch words were ufed. If I could 
fwear to a izSt negatively after fuch a lapfe of time, I could 
fwcarthat no fuch expreflions fell from the judge. He faid 
that a monarchy might be free and a republic a tyranny, 9n4 
then proceeded to define what a free government wa§. 
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Mr. Haftper. Then you have no recoUeflilon of any r&r 
fle£lion made upon the prefent adminiftrsttion I 

Mr. Gmmne. I have not the moil diftant idea that fuch an 
cxpreflion was ufed. 

Mr. Harper, Would you have remembered them if they 
had been ufed ? 

Mr. Govane. I think I fhould, as I had a converfation with 
a friend refpefting it foon after it was deHvered 5 and I paid 
particular attention to the charge, becaufe h came frotn judge 
Chafe, a man of great celebrity, and I wiihed to diaw what 
information I could from fuch a refpeftable fource ; every 
thing arrefted my attention, and it appeared that the attenti9n 
of ^he whole company was fixed upon the judge. 

JOHN C AMPBl^LL /worn. 

Mr. HarpfTf Did you attend the circuit court held at 
Baltimore in 1803, and in what capacity ? 

Mr. Campbell. I attended that court as a grand juror and 
was appointed foreman. 

Mr. Harper, Do you recoUedi the charge that was. then 
delivered by judge Chafe ? 

Mr. CamfifelL I recoiled foiAe parts of it, but not the 
whole. I paid a particular attention to that part which de- 
fcribed my duties as a grand juror, and have fome recollec- 
tion of the latter part. J kept my eyes conftantly upon the 
judge. 

Mr. Harper. Did he read the charge, or fp^ak it extempore} 

Mr. CampbelL He appeared generally to read it^ taking off 
his eyes from the book frpm time to time, but n^ver for a 
longer time than what is ufual for men to exprefs the words 
they retain in their memory from their own compofition. 

Mr. Harper. Have you a diftinft recolle£Uon pf the lat^ 
tcr part of the charge ? 

Mr. Campbell. I cannot fay I have a diftin£l recollection 
of any particular part of the charge, though I remember its 
general tendency. 

Mr. Harpir. Do you remember to have heard the prefent 
adminiftration cenfured as weak, feeble or incompeteiit, &c. ? 

Mr. Catnpbell, I have not the flighted recolle£lion of any 
fuch expreffions, if they were ufed they have altogether cfcaph: 
cd my memory. ; 
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Mt» Harper* Was there any allufion to the prefent admU 
niftration? 

Mr. CamphelL No, fir. 

Mr. Harper. If fuch words were uttered, is there any cir- 
camftance -which would have imprefled them on your me- 
mory ? 

Mr. Campbell, I fhould have thought them very improper, 
and that would have fixed them in my mind, but I have no 
trace of any fuch imprefBon. 

Mr. Hicholfon. You gave a depofition before the committee 
on this point ? 

Mr. CamphelL I did, fir. 

Mr. Nicholfon. Did you fay that the judge recommended 
to the jury when they returned home, that they (hould ufe 
their, influence to prevent the paiTage of certain laws then 
pending before the legiflature of Maryland ? 

Mr. CamphelL It does appear ftill to me that I heard tome 
fuch expreffion. I have thought of it repeatedly fince, and I 
continue to believe that the judge gave the jury that advice. 

Mr. Harper, Was the exhortation made by the judge, or 
is it an inference you draw in your own mind ? 

Mr. CamphelL Some fuch expreflion fell from him, and 
it is not an inference formed ia my mind. 

WILLIAM CRANCH /worn, 

Mr. Harper. Were you prefent at the circuit court held 
at Baltimpre in 1803 ? 

Mr. Cranch, I was. The court was held at Evans's ta- 
vern in Baltimore ; judge Chafe was feated in an armed chair 
at one end of a long table placed before him ; the grand jury 
were on his right, fome fitting on benches placed along the 
wall and others (landing. I ftood myfelf about fifteen feet 
from the judge, who was fitting during the whole time he was 
delivering his charge : he generally held the book in his hand. 

Mr. Harper, ((hewing a book) Is that the book ? 

Mr. Cranch. He appeared to be reading from fuch a book. 

Mr. Harper. . Did he read the whole, and did he read con- 
ftantly 1 

Mr. Cranch. He appeared to me to read the whole charge, 
but I did not keep my eyes fo conftantly fixed upoQ him as 
to declare pofitively that he did. 
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Mr. Harper. Were there variations in his manner of de^ 
livering the charge^ as if he was at one time reading and at 
another fpeaking extempore ? 

Mr. Cranch, He delivered fome parts with more emphafis 
than others. He often raifed his eyes from the book, but I did 
not obferve that he repeated more than one fentence vtrithout 
recurring to the book : he repeated no more than a man might 
repeat after running his eyes haftily over a paiTage. 

Mr. Harper. Did he raife his eyes for a longer itime thaii 
a man might be fuppofed to do, who was reading a compo- 
fition of his own ? 

Mr. Cranch. I do not think he did. 

Mr. Harper. Do you recolleft the latter part of the charge ? 

Mr. Cranch. I recoUeft more of the latter part than of 
the beginning, becaufe I paid more attention to the latter 
part. 

Mr. Harper. Do you recolledl any fentiments exprefled 
relating to the weaknefs of the prefent adminiftration, and 
that they were not employed in promoting the public good, 
but in preferving ill gotten power ? 

Mr. Cranch, No, fir, there was no fuch expreffion, as I 
recolleft. 

Mr. Harper. Was there any expreffion at all relative to 
the prefent adminiftration ? 

Mr. Cranch. Not as an adminiftration ; nor any thing 
alluding to the adminiftration feparate from the government 
of the United States. 

Mr. Harper, In what way was the government alluded to ? 

Mr. Cranch. By alluding to the repeal of the aft of Feb. 
1801, for the eftabiiftiment of the circuit judges. I recoUeft 
no other meafure of the general government which was al- 
luded to, or any allufion to the prefent executive. 

Mr. Harper. I will now offer in evidence the book con- 
taining the charge of judge Chafe at Baltimore, which has 
been proved to be that from which he read his charge ; it will 
be unneceffary to read it, as it is left on file, and we wifli to 
fave the time of the court. 

The written book was then returned to the clerk's table. 

Mr. Harper faid he wiftied to aik a queftion of Mr. M<Me- 
chin. 

Mr. M<MECHIN was called, and Mr. Harper enquired if 
he had rightly underftood him, when he faid that a few mi-» 
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ntttes after he had left the court room he met Mr. Montgo* 
mery on tl>e ftair^, and Mr. Montgomery ftated to him that 
-judge Chafe would be impeached. Did Mr. Montgomery at 
that time fay for what he would be impeached, or that he 
would be impeached for refle£ling upon the adminiftration ? 

Mr. M^Mechin, He faid the judge would be impeached, 

,but I do not recolleft that he faid any thing about his being 

Impeached for refle£lions upon the prefent adminiftration. I 

thought he felt hurt on the fubjeft of the alterations in the 

judiciary of Maryland, which had been much talked of, and 

for which he had been an advocate in the ftate legiflature. 

Mr. Harper. In order to (hew that it is the cuftom of the 
courts in this country to deliver political charges to the grand 
juries (a .practice which I am ready to admit is indifcreet) I 
wifh to be indulged in a narration of what has been the prac- 
tice, and then this honorable court will be convinced that it 
did not originate with the prefent refpondent, but that he fol- 
lowed the track which had been a long time marked out. For 
.^is purpofe I will refer to feveral tranfa£lions whichhave taken 
place. Firft in the year 1776, on the 27th April, an addrefs 
was niade to the grand jury in the ftate of South-Carolina, by 
William H. Drayton, (ift vol. of Ranifay's .hiftory of South- 
Carolina, page 103.) A further evidence that the cuftom ob- 
tained is derived from the addrefs of the executive council of 
Pennfylvania^ wherein it is recommended that the judges of 
the fupreme court make mention in their charges of various 
fubje^s of a political nature ; it is under date of Oftobef 8th, 
1785. American Mufeum, vol. i, page 228. I will alfo of- 
fer in evidence, a charge delivered by judge Iredell in Penn- 
fylvania, previous to the trial of Fries in 1799. I will ad- 
duce that part only which may be denominated political. 

I will aifo oflFer in evidence the general notoriety of the 
pra£lice in this country for thirty years paft, to enforce from 
the bench political principles, and to defend political mea- 
fures ; apraftice which we contend univerfally prevailed. 

I will fubmit a paper yefterday referred to as evidence on 
the 7th article ; a charge delivered by chief juftice M<Kean 
on the 27th November, 1797. In this charge the learned 
judge, whofe eulogium has been ,fo boldly pronounced, dif- 
cuiTejs the doctrine of libels, and after a variety of pertinent 
.4>bfervati(ms, goes on as follows : 

(Mr. Harper here read extracts from the above charge.) 

Exlubit No. 7, contains extra£is from the Mirror of thp 
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Tiine8» which are offered for the purpofe of verifying the 
ftatement of the refpondent ; the firft is contained in the pa- 
per of Wednefday February 5, i8ooj and the fecond in that 
of February 8th. 

Mr. Randolph. The exhibits are thofe which accompanied 
the refpondent's anfwer and pleas. 

Mr. Martin. They are, and we here clofe our teftimony, 
adding only the letter of governor Claiborne, who has a£led 
on the fame principle, and given to the world his political opi- 
nions on various fubjefls. 

Mr. Randolph. One of our witnefles has arrived in town, 
and we wifh that he (hould be called. 

THOMAS HALL was called and /worn. 

Mr. Nichol/on. Was you at Baltimore when the charge was 
delivered by judge Chafe, and do you recoiled the language 
he made u& of in addreiling the grand jury ? 

Mr. Hall. I do not recoUefl the particular language ufed 
— ^I paid very little attention to what was there tranfafted. 

Mr. Nicholfon. Do you recoUeft the fubje£ls generally, oil 
which he fpoke ? 

Mr. HalL I have a general impreiBon, but I cannot be 
particular. 

Mr. Nicholfon. Did he mention the prefent adminiftra^ 
tion as weak and feeble ? 

Mr. Hall. My impreffion is that he mentioned them, or t 
sinf erred it from what was faid. 

Mr. Nicholfon, Did he mention them in fuch a way as to 
caft an odium upon them ? 

Mr. HalL I could not identify the language of judge 
Chafe, even if it were laid before me. 

Mr. Nicholfon. Do you recolle£l his recommendation to 
the jury to ufe their exertions to prevent the pafiage of par- 
ticular laws i 

Mr. Hall. I think he ufed language in fubftance to that 
cffefL 

Mr. Nicholfon. In what way did he fpeak of die adminif- 
tration ? 

Mr. Hall. I do not recollect particularly the manner. 

Mr. Nicholfon. Is it your general impref&on that he meiW 
tioned the adminift ration"?" 
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Mt. Hall, I think he did, dr elfe I ihfetred it firofti what 
he faid. 

Mr. Randolph. Although you do not recolleft the precife 
expreffions of the judge, you inferred from what he faid tha€ 
his defign was to convey to the bye-ftanders the idea that the 
adjuiniftration was weak or wicked ? 

Mr. Hall. Yes, fir, thofe are my impreffions. 

Mr. Nicholfon. Were you on the jury ? 

Mr. HalL Yes, fir, I Was on the petit jury* 
. Mr. Rodney here adduced a lift of the grand jury for thcf 
circuit court held in the year 1800 in the ftate of Delaware, 

Mr. Randolph wiflied that Mr. George Hay might be called 
to explain part of his teftimony, that part which related to the 
converfation between the marfhal and himfelf, when the form- 
er was in purfuit of Callender. 

^GEORGE HAY was accordingly calkd. 

Mr. Randolph. Did you endeavor to difiuade the marfhal 
from the etecution of his duty in the arreft of Callender ? 

Mr. Hay^ I certainly did notj and Mr. D. M. Randolph 
could not mean to convey to this honorable court that idea. 
I fhould have been prevented ftom doing this by two confidera- 
tions, one exclufively relating to myfelfj which I need not 
explain, the other, that I had a better opinion of Mr. Ran- 
dolph dian to fuppofe he would liften to any fuch fuggeftions* 
I did tell him that in my opinion hd wduld not be ^ble to get 
Callender, as I underftood that he had attempted to make his 
efcape, and that in the place iiv which he was, it would be im- 
pofTible for the marfhal to difcovet him. 

Mr. Randolph. Did you mention to him that he (Callender) 
would furrender at the next term ? 

Mr. Hay*, I ani not certain, but I believe I did. 

Mr. Randolph. Were you at that time retained as counfel 
for Callender ? 

Mr. Hay. I was not retained as^his counfel at that time^ 
nor ever after \ but I intended to appear in his defence for the 
fake of defending the caufe, ndt for the man.^ 

Mr. Randolph. Were you averfe to proce'ed in the trial atn 
that term for any particular reafdn ? 

Mr. Hay. I did not wifh to appear before judge Chafe^ 
from an impreffion that had been made on my mind in con- 
verfations with perfons who knew him. I conceived it would' 
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le an mtipleafant bufiftcfs for mc to cany into execution tlier 
Intention I had formed to defend Callender. This impref&on 
arofe principally from the conduct the judge had manifefted 
towards Mr. Lewis and Mr. Dallas^ on the trial of Fries, at 
Philadelphia. He had there, as [ underftood, reftrained them 
from managing the defence in the way which they thought 
proper. I did not es^e^l any greater indulgence or adyan* 
tage than had been allowed on that occafion. I had there- 
fDre made up my mind to meet all the exigencies of the cafe 
with temper, but with firmnels. The condufl of the judge 
en the trial of Mr. Thomas Cooper,, had alfo its weight upon 
my mind. A great deal was faid about the fudge's condufl 
en that trial, whether corre^ or not I do not fay i but it made 
me unwilling to appear as counfel before judge Chafe, though 
I was perfe£Uy willing to undertake Callender's^ defence at the- 
sext term, before any other judge. 

Mr. Randolph. What was the political complexion of the 
^ry which tried Callender I 

Mr. Hay. I am not perfonally acquainted with the gen-> 
0emen who compofed diat jury, I believe fome of them 
did not live in the city of Richmond,^ bat the impreiTion on 
my mind was, and ftill is, that all the peifonfi on the jury 
were not only oppofed to Callender, but decidedly fo y and 
were diftinguifiied for the warmth of their political fenti- 
ments. 

Mr. Randolph. Are you acquainted with colonel John 
Qarvie) what is his political chancer ?* 
. Mr. Hay. I know colonel Harvie, but what is his political 
ehara£ter I do not know. I lived at Peteriburg and he at 
Kichmond. i only knew that tt was faid that he did not 
Tote with the republican party. 

Mr. Randolph. Arc you acquainted with Mr. William 
Radford ; what are his politics ? 

Mr. Hay. He was ranked among thole called moderate* 
^t I am not well enough acquainted with him to decide upoa 
bis political chara£ter. 

Mr. Randolph. Are you acquainted with Mr. Marks Van« 
Nerval, and what is his political chara£ler ? 

Mr. Hay. He is a very veferved man, but has been uni-^^ 
formly regarded as a republican, though not a zealods one. 

Mr* Randolph. In criminal aflions, did you ever hear gf a 
VSi of exceplioiM^ being filed ia Virginia I 
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Mr. Hay. Never, fir \ there can be no fuchihing, it wioull 
anfwer no purpofe \ becaufe from a criminal court there is no 
•court which has appellate jurifdifkion. 

Mr. Randolph. But cafes ar& transferred from the diftrif): 
courts to the general £ourt. . 

Mr. Hay. There is a particular procefs for that purpofe; 
criminal cafes are not carried up after trial, for the decifion in 
'that cafe is final ; but if the diftrift court are unwilling to 
decide, it is then carried up to the fuprcme court. 

Mr. Harper. I underftood you^o fay that it was your in-, 
tention to ai^e the point. What point did you mean ? 

Mr. Jlay. I meant to contend againft the conftitutipnality 
of the fecond feftion of the fedition law. 

Mr. Harper. Did you not mean to argue it before the 
jpublic, although you knew it would be unavailing if addref- 
ied to the court ? Did you mean by that argument to acquit 
the traverfer, or to produce a political efFeft out of doors. 

Mr. Hay. 1 meant to addrefs my arguments to the court ; 
lif . they ihould work the acquittal of the traverfer, or operate 
any wife in bis favor, it was a thing to be defired ; if they 
ihould afFedl alfothe public mind, thatlioo was a defirabk cir- 
cumftanee. 

Mr. Harper. I aflc you now whether you did not fay to the 

marfhal that Calleqder could not be defended, ^ulthat your 

objedi: in requiring a continuance of the caufe, was to gain 

vtime, and bring the trial nearer that period in which it wag 

probable he might get a pardon ? 

Mr. Hay. I have no reeolleftion of having faid any thing 
of this kind, but if Mr. Randolph (the mamial) fays that I 
exprefled myfelf to him in that manner, lihall notcontradi& 
.him. 

Mr. Harper. I underftood htm to fay io in his teftimony. 

Mr. Hay. I do not recolleft it. 

D. M. RANDOLPH was called in by Mr. Harper, and 
aiked whether Mr. Hay had not faid to him that Callender 
could not be defended, and that his purpofe was to keep off 
the trial till the next court, in order to obtain a pardon. 

Mr. Randolph. I do not recollefl: the words which were 
ufed, but I underftood that Callender could not then be de- 
fended, and that he would furrender himfelf at the next term. 
il think it proper to remark one thing further \ there nev^f 
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«ras a pantiel of the jury made out, or prefented to judge Chafe, 
or any other "perfon, till the morning I made it out in court, 
before the commencement of Callender's trial, except in the 
cafe of the grand jury, when it is handed to the judge to ap- 
point a foreman. In fetting down their names on the lift I 
arranged them according to my own idea of their refpeftabi- 
' lity. 

Mr. Nichotfon, In your conrerfation with Mr. Hay, did 
he tell you that he wilhed to delay the caufe, in order to 
bring it nearer the time in which h^ might obtain Callender's 
pardon ? 

Mr. Randolph. He did not^ufe the words, but I thought 
he had it in his mind. I inferred k from the converfation. 

Mrt Randolph wifhed to afk another queftion of Mr. HAY, 
who was thereupon called. 

Mr. Randolph. Did you ever fay that Callender coujd not 
be defended ? 

Mn Hay. I cannot recollefl: what I may have faid on that 
point, but J recoUeft perfedbly that I was imprefled with the 
idea, that he could not be defended, if the charge was either 
for writing or publifhing the Profpeft Before XJsj for thefe 
fafts were too notorious to be called in queftion. But I did 
then think, and always fince have thought, that he might be 
defended on the ground of the unconftitutionality of the fedi- 
tion law. 

Mr. Randolph. Do you mean when you fay that he might 
be defended on the ground of the unconftitutionality of the 
fedition law, that you would not have defended him on any 
x)ther ground, fuch as a flaw in the indictment, or a miftatCi- 
^ent of the matter of the book in the indiftment? 

Mr. Hay. Moft certainly, fir, I meant to take advantage of 
any miftake or defedl that might appear in the indi<flmlent, or 
in the evidence \ and that pay be evinced by recurring to my 
objection againft the witneffes who were concerned with Cal-*- 
lender in the publication, when I tpld one of them that, he 
was not bound to give teftimony which would go to criminate 
himfelf. 

P. N. NICHOLAS (ailed. 

Mr. Key. Do they ever arraign a perfon for a mifderneanpif 
In Virginia? 
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' Mr. Nicholas. I do not recoUeft that they do, 

JOHN MONTGOMERY was called in, "at the inftance 
of Mr. Nicholfon, who defired him to explain fome parts of 
histeftimony. ^ 

Mr. Montgomery. When I was before this honorable court 
^e firft time, I dated that I (hould not be able to (tate all thd 
charge delivered by judge Chafe at Baltimore, or any particu- 
lar part in the precife language which he ufed. From the 
examination of a great number of witneffes before this honor- 
able court, I am induced to believe that I have been mifunder- 
ftood. When I firft ufed the word adminiftration, I ufed it 
not as the precife word he uttered, but what ftruck my mind 
gs being his fenfe. The judge feemed to lay down a propo- 
iition that the adminiftration of government was fo and fo, 
and ftated that their afts were not guided by a view to pro- 
■mote the general welfare, but principally to keep themfelves 
in the pofleffion of unfairly acquired power. I thought the 
judge explained his pofition by his allufion to the repeal of the 
law creating the fixteen circuit judges, the general fufFrage 
law of Maryland, and the contemplated alteration of the judi- 
ciary law of thut ftate ; I did not mean to ftate that he faid 
Mr. JefFerfon was weak or feeble, but that the adminiftration 
or the government was fo. This is the impreflion I then had, 
and now have with refpeft to that part of the charge. But I 
<lid not then fay, nor do I now, that I ufe the precife words of 
the judge ; but I think I follow his fpirit and his meaning. 

Mr. Nicholfon. At the concluding part of the charge did^ 
judge Chafe recommend it to the jury when they returned 
home to ufe their influence to prevent the paflage of the ju- 
diciary bill, or was that an inference from what he delivered ? 

'Mr. Montgomery, That part of the charge was in the ex- 
prefs wbrds, and not an inference at all. I recoUeft that 
fliortly after I had a converfation with feveral gentlemen, who 
concurred with me in opinion that thefe expreflions were ufed; 
and I recoUeft that on the very day the charge waspubliftied 
in the Anti Democrat, or the day after, I called thefe expref-* 
fions to the recoUeftion of the fon of judge Chafe, and ob- 
ferved that thefe parts were omitted in thq printed ftatement. 
. Mr. Harper. 1 am defired by judge Chafe to make of this 
honorable court the requeft contained in the following letter, 
which I will read : 
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«« Mr. PrtfidttU, 

« The ftate of my health will not permit me to remain any 
longer at this bar. It is with great regret I depart before I 
hear the judgment of this honorable court. If permitted to 
retire, I (hall leave this honorable court with an unlimited 
confidence in its juftice ; and I beg leave to prefent my thanks 
to them for their patience and indulgence in the long and te- 
dious examination of the Vitnefies. Whatever may be the 
ultimate decifion of this honorable court, I confole myfelf with 
the reflexion that it will be the refult of mature deliberation 
on the legal teftimony in the cafe, and will emanate from 
thofe principles, which ought to govern the bigheft tribunal 
of juftice in the United States." 

The Prefident ohferved that the rules of the Senate did not 
require the perfonad attendance of the refpondent ; whereup- 
on judge Chafe bowed in a vexy refpe£^ful manxier, and 
withdrew. 

Mr. HAY came again to the bar to explain the motives 
which induced him to undertake the defence of Callender. — 
He faid he was not without fome hope that his arguments 
againft the unconftitutionality of the fedition law, although 
they tnight not be conclufive with the courts would neverthe- 
lefs have fome weight with the jury, and might operate to pro- 
duce the acquittal of Callender. 

Mr. Randolph. On behalf of the managers, I have to re- 
queft of the court, that further progrefs in' the trial be poft- 
poned until to-morrow, in order to give thofe gentlemen who 
follow, time to digeft, compare, and collate the great volume 
of teftimony which has been given. We fhall be ready te 
proceed to-morrow. There is alfo another reafon for this 
requeft ; we exped; hourly fome important witneiTes, and are 
in hopes that they will make their appearance in town before 
the next meeting of the court. If, however, this ihould not 
be the cafe, we ftiall proceed without them. If they come, we 
prefume we fiiall be permitted to takethe benefit ot their tefti- 
mony. 

Prefident, \ underftand that gentlemen have nothing 
further to offer. 

Mr. Randolph. Not, fir, at this time. 

M. Harper. I beg leave to ftate that we do not join Inihe 
motion for a delay, though we do not oppofe it. 
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Prejident* Is the courfe of the arguments on ^ach fide an- 
derftood ? 

Mr. Nicholfon. We underftand that the managers will 
open ; that reply will be made by the counfel for the rcfpon* 
dent ; and that the managers will then clofe. 
' Mr. Key, This is the ufual eourfe^ and we have no objec- 
tion to it. 

The court then rofe* 

WEDNESDAY, February 20, 1805. 

 

The court was opened at 10 o'clock. 

Presenty the Managers, accompanied by the House 
of Representatives in committee of the whole : and 
the counsel of Judge Chase. 

Mr. Nicholfon. We expefted a witnefs from Virginia ; tut 
he has not arrived ; a witnefs, however, from Maryland is 
prefent, whom we wifli to examine. 

PHILIP STEWART /worn. 

JAt. Nicholfon, Were you a member of the grand jury fum- 
moned to attend the circuit court held at Baltiigriore, in May 
1803 ? 

Mr. Stewart. I was. 

Mr. Nicholfrn. Do you recoUeft any particular expreffiona 
ufed by judge Chafe in his charge to the jury ? 

Mr. Stewart. I have but an imperfefl recoUe£lion. I have 
never feen the charge, nor have I heard it read fince it was 
deliver^. 

Mr. Nicholfin. Had you not fome reafon for attending to 
the charge, other than your duty as a grand juror i 

Mr. &ewart. There were fome things which ftruck my 
mind with fome force. 

Mr. Ntcbolfon. Had you not been a member of the legifla- 
ture of Maryland ? 

Mr. Stewart. I had. 
. Mr. Nicholfon. Did he not throw fome cenfure upon the 
members of that ftace legiflature ? 
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Mr. Stewart. 1 felt fomething of the kinj) but I canfioe 
tell his expreffions. 

Mr. Nicholfon. Do you recolleft his fpeaking of the 
fons of fome gentlemen who had afEiled in framing the con-^ 
flitution of Maryland, what were his expreffions ? 

Mr. Stewart, If I were to hear the charge read I could 
perhaps point them out. 

Mr. Nicholfon. I will ftate the queftion more precifely* — 
Did he ufe the words degenerate fons^ and apply that epithet 
to the members of the legiflature ? 

Mr. Stewart. To the beft of my recoUeftion he did ; he 
fpoke of degenerate fons of fathers who had formed the con-p 
ftitution of the ftate, which they were about to deftroy by 
the introduction of the general fuffirage bill. 

Mr. Nicholfon, Did he recommend to the grand jury when 
they returned home, to ufe their influence to have fuch men 
clewed as would vote againft the judiciary bill then pending 
before the legiflature ? 

Mr. Stewart. I do not recoUeft. 

Mr. Harper. I will aflc you, fir, whether the word degene^ 
rate was inferred by you, or did you aftually hear it. 

Mr. Stewart. I believe I heard it. 

Mr. Martin. Have you ever feen any publication of th€^ 
charge ? 

Mr. Stewart. 'I have not.' 

The Prefident. If no further witneflfes are to be introduced, 
I would enquire whether gentlemen confider it neceflTary to 
detain thofe who have been examined ? 

Mr. Nicholfon. It is poffible that gentlemen may diflNsr ia 
their account of the teftimony j but if there is no difpute on 
that point the witneflTes I think may be difcharged. 

Mr. Martin. There iis a lift of the grand jury fumpfioned 
at the circuit court in Delaware ; I do not know for ^ what it 
is filed ; until we are informed on that point we (hall be un- 
der die neceflSty of detaining the witnefles from that ftate. I&. 
it intended to (hew that there were men of difierent political 
fentiments on that jury ? • - 

Mr. Rodney. We have nothing more to prove from that 
lift than what has already been ftated. 

Mr. Harper faid the counfel for the refpondent would have 
no objection to difcharge all the witnefles ; but muft obje£t 
^to difcharging part of them. > . 
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* The Prefdettt^ If the gentlemen do not agree >ipon the 
difcharge of the witneffcs, I will take the fenfe of the Senate 
upon the point. 

Mr. Harper. The particular fituation of Mr. Tilghman'g 
family requites his return to Philadelphia. I muft therefore 
requeft that hid further attendance be difpenfed with. 

The Managers confented, and Mr. T. was difchareed. 

The queftion was then taken by the Prcfident on the dif- 
charge of all the witnefiesi and- loft ; there being i6 votes in 
the affirmative, and 17 in the negative. 

Mr. Rodney requefted the difcharge of the witnefles from 
Delaware; which being confented to by the refpondent's 
counfel, diey were difcharged. 

It may be proper here to notice that, from time to time, 
during the trial, witnefles were difcharged with confent of 
^e parties. 

The testimony having been closed on both sides, 

Mr. EARLY rose, and addressed the Senate as 
follows : 

Mr. President, 

THERE is no attitude, in which the government 
of this nation can be viewed, more completely demon- 
strative of the efficacy of its principles than that in 
which it is now placed. We are now occupied in an 
act well calculated to test the practicability of those 
principles, and to prove their fitness or unfitness for the 
condition of that country over which they are destin- 
ed to rule. There is presented before this great de- 
pository of national justice, a highly important officer 
of the goverament, charged with acts violative of some 
of its leading and most essential principles. An of- 
ficer who ha^ been cloathed with the function of ad- 
ministering to a great and rising people the blessings 
of freedom in their most vital relations, is the object 
Against whom charges of this serious nature are exhi- 
bited. He stands charged with violating the sacred 
charter of our liberties, and with setting at naught 

41 
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file most boiy obligations of society. He standi 
charged with penrerting the high judicial functions' 
of his office for the purposes of individual oppression^ 
0nd of stainme the pure ermine of justice by politic^d 
^aft^ spirit. Thes^ charges are founded upon trans, 
actions ivhich have passed in review before an in-- 
quiring world, and which in the estiination of the 
representatives of the American government have 
cast a foul reproach on their national character* To 
this tribunal Iwve thej appealed for a vindication of 
that charaeter. Hither do they appeal for the pre- 
servation of the dearest principles oif their liberty, 
and for die sure support of their most sacred rights. 
It is here they must enter the complaints of the na- 
tion. It is here they must drag the guilty- to punish- 
ment. 

The first article, preferred by the house of represen- 
tatives in suf^rt of their impeachment, charges a 
conduct upon the respondent,^ which strikes at one of 
the most vital principles of the government of this na- 
tion ; the right of " trial by an impartial jury.'' It 
ought never to be forgotten that the deprivation of 
this right was one of the injuries lor which the people 
of this country put to the nsk of a revolution ^ that 
^as dear* Nor ought it to be forgotten that the se- 
curity of this right forms one of the great safeguards^ 
of the federal constitution. "In all criminal trials 
•^* the accused shall enjoy the right to a speedy and 
** public trial by an impartial jury of the state and 
♦* cfistrict." 

The relative rights of Judges and juries have at 
some periods of judicial history been so little under- 
stood, and the limits of each so indistinctiy marked, 
that the benefits of the institution of jury trial were 
tefk much at the mercy of arbitrary and overbearing 
judges. But it was reserved for the honor of modern 
time^ to dissipate this uncertainty so baneful to jus- 
tice^ and to fix down the establishment upon its only 
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proper foundation ; that of the right to determine vfUh- 
out control, both^die law and the &ct in aS criminal 
cases ivhatsoever. This right has now been so long 
practiced upon in the Unit^ States, and may be con- 
sidered as so well established, that it is scarcely to be 
expected we shall witness upon that point any diflfer- 
ence of opinion. Still less is it to be expected that we 
shall witness such difference, when we are discussing 
principles which apply to cases capital. In such cases 
it is the glory of the laws of this country, that die of- 
jfence of the accused should be left exclusively to tbe 
judgment of those least liable to be swayed by the 
weight of accusing influence. It is no part of my in* 
tention to deny the right of judges to expound the 
law in charging juries. But it may be s^ly affirmed 
that such right is the most delicate they possess, and 
the exercise of which should be guarded by the ut- 
most caution and humanity. 

The accused shall enjoy the right to a ^' trial by an 
impartial jury. ^' We charge the respondent with de- 
liberately violating this important provision of the con« 
stitution, in arresting from John Fries the privilege of 
having his case heard and determined by an impartial 
jury : For that the respondent took upon himself sub- 
stantially to decide the case by prejudging the law ap- 
plying thereto, at the same time accompanying the 
opinion thus formed and thus delivered, by certain oh* 
servations and declarations calculated necessarily to 
create a prepossession against the case of Fries, in the 
minds of those who had been summoned to serve up-^ 
on the jury, thereby making them the reverse of im- 
partial. 

These were the acts of a man who, from his own de- 
clarations, appears to have well understbod upon what 
points tbe defence would turn. It was the act of a man, 
who it spears had been well informed of all that pas- 
sed at the previous trial of Fries ; who knew thai? there 
iras no dispute as to faqts^ and that the whole of ithe 
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defence depended upon the discussion and determin- 
ation of those very principles of law M^hich he had thus 
prejudged^ and upon the application of those autho- 
rites which he had thus excluded in the hearing and 
very presence of those who were to pass upon the life 
and death of the accused. No argument had been 
heard from counsel ; no opportunity had been afford- 
ed to prove that the o&nce committed did not amount 
to the crime charged ; no defending voice had been 
raised in behalf of the accused ; but without being 
heard, and without having had any opportunity to be 
heard, his case was adjudged against him. I say, dd- 
judged against bim without the chance of being heard. 
For surely the case was adjudged against him, when 
the only point upon which it was defensible was de- 
termined against him, and that determinaticm public* 
ly announced from the bench. That this was done 
before the accused could possibly have had a chance 
of being heard is placed beyond contradiction by all 
the testimony. And that the judge knew the point, 
= which he thus prejudged, to be the only ground upon 
which the defence rested, is perfectly clear. Forfroni 
his own declarations at the time of announcing the 
opinion, it appears that he was well acquainted with 
aU that had passed at the previous trial of Fries. 

But, sir^ we must look further into the progress of 
this transaction. It w^s not enough, that tifie pocur 
trembling victim of judicial oppression should thus 
have his dearest privileges snatched from him by a {m«- 
judication of his case ! It was not enough, that the im- 
partiality of those who were to compose his jury, 
should be converted into a prepossession against him, 
by the imposing authority of solemn declarations from 
the bench ! But the small remaining darling h(^ of 
life was to be smothered by a preclusion of his 
counsel from arguing the law to the jury. This fact, 
though sternly denied in the answer of the respondent, 
h9$ nevertheless been established in a manner which 
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j must irresistibly force conviction upon the mind* 
! Mr. l«ewis affirms it positively. Mr. Dallas confirms 
it in a manner peculiarly strong. Not being himself 
\ present when the opinion was delivered to the bar, he 
1 received from Mr. Lewis a statement of what had 
 passed, and in an address to the court afterwards repeat- 
ed distinctly this statement, and particularly that part 
which attributed to the judge a declaration that if the 
' counsel had any thing to say upon the law, they must 
address themselves to the court and not to the jury. — 
To this statement no reply was made by the court, 
either correcting or denying it. Thus stands the evi- 
dence in the aflSrmative. Opposed to this we have 
the negative testimony of Messrs. Rawle, Tilghman, 
and Meredith, who have no recollection of any such 
declaration. I address myself to those who well know 
the difference between affirmative and negative tes- 
timony. I address myself to those who well know the 
established rule in the law of evidence, that the testi- 
monv of one afiSrmative witness countervails that of 
many negative ones ; and I am sure that I address myself 
to those who must feel the complete coincidence of 
this rule with the dictates of common sense. Upon 
this ground alone we might safely rest our proposi- 
tion. But, sir, we will not rest it here. It appears 
from the testimony of the witnesses on both sides, that 
almost every observation from the counsel to the court 
on the second day was predicated upon the idea that 
something had been said jon the preceding day re- 
strictive of their privileges. These observations, al- 
I though addressed to the court and carrying this fea- 
ture prominent in their face, were neither contradict- 
ed nor corrected by the court. This was a strong 
! tacit admission of the correctness of the idea upon 
which they were bottomed. But, sir, we have not 
only this tacit admission, but we have in testimony, 
this strong and impressive declaration from judge 
Chase, that *^ the counsel might be heard in opposition 
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^* to the opinion of the court, at the hazard of their cba* 
** racters." 

But, Mr. President, we have the positive admis. 
sion of the respondent, in page 18 of his answer, that 
certain obsCTvations were made by him condemning 
the use of common law authorities upon the doctrine 
of treason, and also condemning authorities under the 
statute of treasons, but prior to the English revolution. 
(Here tlie passage was read.) By a recurrence to 
page 22 of the answer, it will be found that the res- 
pondent admits that these observations of his were 
made on the first day ; yet, sir, nothing of all this is 
remembered by Messrs. Rawle, Tilghman, or Me- 
reditii. How light then, how extremely light must 
their bare want of recollection weigh against the posi- 
tive affirmative testimony kA Mr. Lewis, and Mr. 
Dallas. 

Considering my position as uncontrovertiWy es- 
tabl^shed, I will proceed to observe, that the oflfence 
with which Fries stood charged was the highest pos- 
sible oifence which can be committed in a state of so- 
ciety. The punishment annexed to its commission 
was the highest possible punishment known to our 
laws. The accused was therefore entitled to every 
possible indulgence. In favor of life, not only every 
possible ground should be occupied by counsel to the 
jury, but every possible ai^ument listened to and 
weighed with patience and forbearance : and it should 
never be forgotten, diat judge Chase had such a con* 
duct set as an example before him, in a previous trial 
of the same case. Yes, sir, a brother judge of his, 
xvho has since gone to the world of spirits, had set 
him an example conspicuous fw the purity of its exp- 
edience, and which should have arrested his career 
in the commission of this cruel outrage upon all hu« 
manity. But judge Chase predetermines the law ; 
then prohibits counsel from proving to the jury that 
the law was not as laid down. This was in e^S^ct an 
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extinguishment at once of the whole right of jury"- 
trial. All the privileges and all the benefits of that 
institution were swept at once from an American court 
of justice, and scarcely the external form preserved. 
The law was predetermined by the judge, and the 
accused was debarred from pleading it to the jury. 
Of what avail is it, sir, that the jury should be made 
judges of law and of fact, when the law is not per- 
mitted to be expounded to them ? Of what avail is it 
that the accused should have a trial by jury, when he 
b prevented from stating and explaining to the jury 
the only grounds upon which his case is defensible ? 
The ri^t to hear and determine &cts is mt more the 
right of a jury, than the right to hear smd determine- 
the law. To deprive them then, of the privilege of 
hearing and determining the law, is as much a viola- 
tion of their rights, as to deprive them c^the privilege 
of hearing and determining facts. The right of the 
accused to be heard upon the &cts to the jury, is not 
more his ri^ht, than the right of being heard upcHi the 
law to the jury. To deprive him then of the privi- 
lege of being heard upon the law to the jury, is as much 
a violaticm dfhis rights, as to deprive him of the pri- 
vilege of being heanl upon the facts to the jury. 

But, sdr, we are assailed by a train df reasoning on 
the part of the respondent, in exculpation of his con- 
duct, which it may be proper to notice in part at this 
stage of the ailment. He informs us in his answer, 
that the law of treason having been solemnly settled by 
prior adjudications, he was not at liberty to depart 
from the principles so settled, even had he thought 
them incorrect, and he enters into a lengthy discussion 
to shew the importance of uniform adherence to doc- 
trines properly considered and solemnly establifthed. 
It is no part of my intention to dbpute either the cor- 
rectness of the decisions previously made upon the 
constitutional doctrine of treason^ or the propriety of 
an adherence to those decisions on the part of judge 
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Cha^. For . although I consider both cxtnemely 
questionable, they yet appear to me to constitute no 
part of the present inquiry. This inquiry is whether, 
the judge was authorized or can be excused for deli- 
vering an opinion upon the law before counsel were 
heard on the part of the accused, and for debarring 
counsel from the exercise of their constitutional pri- 
vilege to address the jury qn the law as well as the 
facts, thereby making the opinion thus prejudged and 
thus extrajudicially delivered completely decisive of 
the case. And givCf me leave to say, sir, that the rea- 
soning, resorted to by the respondent to excuse this 
conduct on his part is, in my opinion, an aggravation 
of his offence. It is of importance truly that juries 
should be guarded against improper impressions from 
counsel, by having the law previously explained to 
them ! And it is a favour to counsel to be informed 
that the ground they mean to occupy is not tenable, 
that they may look out for other resources ! Would not 
this reasoning go to authorize a judge in all criminal 
prosecutions to settle the law before the case was 
heard? He has nothing else to do, sir, according to 
this doctrine, than to inform himself of the facts, as in 
Fries's case, and then before any trial is had settle the 
law; at the same time prohibiting counsel from argu- 
ing that to the jury. And if the reason that the law 
has been so solemnly setded that it cannot be depart* 
ed from is to form an excuse, the more settled the law, 
the longer practiced upon, the stronger the reason. 
In every case of murder or theft then it is to confer a 
fevour on the counsel to inform them what grounds are 
not tenable. It is of importance to instruct the jury 
what the law is upon, the case, that they may be guard- 
ed against improper impressions, and then to render 
this object effectual prevent the counsel from ai^uing 
the law to the jury. In the case of Fries I hold it that 
the knowledge of the judge that the case depended 
solely upon legal principles is a. circumstance highly 
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\ aggravating his offence. He knew that th^rc was no 
dispute as to facts, and that by thus prejudging the 
Jaw, he fixed the destiny of the accused. But it was 
material to do this to guard the jury from improper 

' impressions! My God ! has it come to this? And is 
this the amount of our boasted constitutional right of 
jury trial, that they whose exclusive right it is to de- 
termine both the law and the fact» are to be guarded 
.from improper impressions by the prejudged, extra- 
judicial opinion of him who possesses no right to de- 
termine cither ! 

We are told by the respondent, that he not only ne- 
ver interdicted the counsel for Fries from arguing the 

, law to the jury, but that he afterwards on the next day 
expressly offered to let them take as wide a range as 
they pleased. Mr. President, I must confess I have 
been disappointed. I had expected that much of the 
defence against the first article would have rested upon 
the transactions of that day. I had so expected, not 
because of any opinion of my own, that from them any" 
substantial excuse could be extracted ; but because 
public opinion had somewhat inclined to rest an ex- 
cuse upon that foundation. For myself, it has been 
my misfortune to be unable to perceive in this part of 
the transaction any features other than such as afford 

- additional proof of the unjust and oppressive intent 
with which the judge appears to have acted. Indeed, 
sir, the respondent must himself have considered the 
tiansactions of the second day, as dtogerous topics. He 
kas touched them lightly indeed. If his conduct'^had 
been so free from blame as is contended in the answer, 
why was an appearance of fairness to be cast over the 
scene by haviflg the papers recalled upon which theopi- 
nion had been Mritten, whtMthe opinion itself remain- 
ed ? A short view of this p^rt of the transaction may not 
be unimportant. It may afford us some strong proofs of 
the motives of the respondent. We are involuntarili|r 
lead to inquire why th0 papers were recalled ? Was it 

42 
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because of the opf»«ssive tendency widi which A^ 
operated upon the case of the accused ? Was it be«- 
cause of any conviction on the part of the judge of the 
hnpropriety of the steps he bad taken, or compunction 
for the cruel situation in which he-bad ]^aced poor 
Fries ? No, air I Tlie papers were recalled because 
of the firm and manly stand made by the coimsel. It 
was because those counsel were men of characters too 
independent, and were governed by a sense of duty 
too high to. submit to such a prostration of their rights. 
The determination to recall the papers was not takea 
until after it was seen that the counsel would abandon 
their cause rather than acquiesce in a conduct so. op-^ 
pressive and so injurious^ 

This recalling of the papers was a farce acted for 
the purpose of giving a specious appearance to the &ce 
of things ; but the folly thereof could only be exoeed-» 
ad by 3ie criminality of the first act. Was the crime 
the greater because the opinion was written ? Was it 
the act of writing th/s opinicox and throwing down d>o 
paper to the bar which constituted the evil to Friesir 
Or was it the formation of a p^judged and extrajudi-i 
cial opinion completely decisive of the case, and the 
communicatioa of that opinion in the very presance o{ 
tjhose who were to try the accused? In my opinion 
it was the last. The evil was complete by the act o£ 
prejudication,. and withdrawing the paper could havo 
BO possible e&ct. . The case of the accused had beea 
predetermined.*.. had b^eu extrajudicially: pi»d«t«r-t 
mined.... predetermined by the judge who had oa 
i^ght to deteianine it at all ; ai^ the counsel were tefl to 
tiie forlcMn hope of convincing the judge that the opU 
siondelivered by him wasL erroneous. ^^ They might 
^> be heard in opposition to the opinion of die court? aft 
¥ the hazard of their charactei^" This i&his dedb-^ 
cation on the secondda^r. 

If then i wcce asked, as were Fries's counsel, on 
Ihaseoond^da^ by. Om other jii^;e^ aodaa I kaoai 



N 



/ 



v&my are now disposed to ask^ whether^ if an rtrot 
had been committed, I would not suffer it to be cor- 
rected? I would answer that this was an act which 
^m its nature admitted of no correction; It was a 
trinw complete in its performance, and complete in all 
its baneful consequences. Repentance, even had there 
been any, could have afforded no relief^ it came too 
late* As well might a man, after he had inflicted a 
mortal wound upon another, ask to be forgiven, be- 
cause before the death of the wounded he was brought 
to relent, from an apprehension of the consequences. 
In my opinion, judge Chase had committed the sin 
not to be repented of. 

As to the proffered permission to the counsel on th* 
»6cond day tliat they might proceed without the re- \ 
strictions before imposed, it has been my misfortune 
to be unable to perceive either any proof of ^ dispo^i j 
Mtion to relent on the part of the judge, or any privi* 
leges to the counsel which placed them or their client 
upon ground more advantageous than that on whicli 
they had before stood. On the contrary, I think I per* 
ceive in the whole of the judge's conduct taken toge-^ 
gether, on the second day, a deliberate dwignto im^ 
pose upcm the understandhig of those present^ by ex-^ 
hibiting the external form of fairness, whilst he con* 
tinued to hold on upon the substance of injustice; 
For notwithstanding there appeared from his expfes- 
dons at first a disposition to permit the isonnsel tor 
m'gue the cause without any restraint, yet it ought td 
be kept in constant recollection, that when brought t<$ 
explain himself, the general permission which, had 
been thus apparendy given, was subjected to restric- 
tions of very serious import. The counsel were per- 
mitted to argue the law to the jury, but the manner iff 
which they should do so, would be regulated by the 
court. The counsel were permitted to lay down th€ 
iaw, but should not read cases which were not law« 
That conunon law cases^ and oases uaddr tbt statuM 
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of treason, but prior to tlic revolution in England, 
were not law and should not be read. Look at the 
consequence ! The counsel might argue the law to the 
jury, but were interdicted from the use of those au- 
thorities, which in their opinion bore most strongly 
upon the case, and upon which, it was within; the 
knowledge of the judge, they had principally relied 
in the prior trial. They might lay down the law to 
the jury, but should not read cases which were not 
law. And who was to determine whether the ca^^es 
oflfered by counsel were or were not law ? The judge. 
And pray, sir, was not the right of the jury to deter- 
mine the law, as effectually, invaded by the judge's 
taking upon hknself to determine each case as it was 
offered, as their right was invaded, by the judge's 
determining upon the" whole together ? I maintain, 
sir, that it is not the right of the judge in criminal^ 
and especially in capital causes, to determine that any 
case is not law ; for if he can determine that question 
as to a single authority, and upon that ground arrest it 
from the jury, he may do so as to all, and thus as ef- 
fectually abolish the great privilege of trial by jury, 
I know it may be objected to this reasoning, that un- 
less some restriction is imposed upon counsel, they 
may abuse their privileges by reading any thing how- 
ever inapplicable to the jury. This, sir, is to suppose 
an extrenie case, and it is never correct to reason fh>m 
extreme cases. It is no proof against a privilege, that 
it is subject to be abused. And there is a security 
against extreme abuse in this privilege, from the re- 
gard whicb-professional men necessarily feel for their 
{>rofes6ional reputation. 

Here, Mr. President, we might close the argument 
upon the first article. But it is not possible ; no, sir, 
not possible here to stop our reflections. When we re- 
view theground which has been already travelled over; 
when in that review we behold an Amferican citizen 
•ummoned to the bar of justice to under^ a trial ia 
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"^vfiicli his life is at stake ; when we behold his judge/ 
contrary to all precedent and in violation of every feel^ 
ing of humanity, pre-occupying the only ground up- 
on which the case of the accused was defensible, and 
closing upon him this only possible avenue to safety, 
truly I feel that my feeble powers of language are not 
competent to a description of the scene ; it must be 
left to the strong expression of silence. For this trans- 
action then in the name of the American people we 
denounce judge Chase* We denounce him for in- 
vading their most valuable privilege, the trial by jury. 
We denounce him for taking into his own unhallowed 
hands^ the disposal of the life of an American citizen ; 
and we invoke the justice of the nation to expiate by 
the proper punishment this most unholy sin. 

The ^second, third, and fourth articles, exhibited 
by the house of representatives, charge the defendant 
with a course of conduct upon a particular trial which 
affords many grounds of accusation. In thi^ case it 
is true no unfortunate individyal was charged with an 
offence which demanded his life as an expiation; 
yet, sir, there were other rights involved equally sa- 
cred in the laws of a free country. The liberty and 
the property of the accused were the price of a con- 
viction. 

In casting our eyes over the ground upon which the 
different scenes of the transaction now about to be 
examined are spread, we are struck with a feature 
not usual in the history of humian concerns. It would 
seem that even the restraint of appearances was no 
longer feltif We find the respondent setting out with 
a conduct, which seemed to prove that the fate of the 
accused was fixed. We find him pursuing a system 
of conduct throughout, which arrested from the ac- 
cused some of his best established and mpst valuable 
privileges. We find him endeavoring to heap shame 
^nd odium on those who occupied the station of ad- 
vocates, because they would not tamely yield to Bis 
unwarrantable invasion of long established rigl^ts. 
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Mr. President, ft6twithstanding the laboredattempt» 
made by the defendant in hi» answer to exculpate him'* 
self from imputation in compelling Mr. Basset to serve 
ijpon the jury in the trial of Callender ; yet, sir, I 
must be permitted to say that those attempts appear 
to me to be only the exertions of a mind conscious of 
impropriety, and seeking to impose upon the under- 
standing of others. The test adopted, by which to 
try the impartiality of the jurors, in that case may pos- 
sibly, by some be held a correct one ; but the manner 
of apply itig that test as then practised upon, is what 
I believe can be accounted for upon no other suppb-^ 
sitionthan that of a determination on the part of the 
judge to procure the conviction of the accused.—^ 
Upon what other principle can it be accounted for^ 
that the jurors should be asked " whether they had 
formed and delivered an opinion upon the charges 
laid in the indictment, when they knew not and were 
not suffered to know what those charges were ? Why- 
else could it be laid dow^ by the judge, that because 
the individuals called to serve upon the jury, did not 
know what charges were in the indictment (having^ 
never seen it nor heard it read) that therefore they 
could not have formed and delivered an opinion upon 
the subject ? And why else did the judge, when this 
monstrous logic was contradicted by the fact of one 
of the jurors delivering in open court an opinicKi upoa 
the whole subject of those charges, without having 
seen, or heard the indictment read; why else did 
thejudg:", in the teeth of this damning fact, order the 
juror sworn ? 

Ewry juror sworn might, like Mr. Basset, have 
formed and delivered an opinion which concluded the 
conviction of the accused, and yet because they did 
not know that the subject matter of such opinion^ 
constituted the charges in the indictment, having 
neither seen it nor heard it read, the expression of 
^uch opinion, created no disqualification. Unworthy 
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fVaision ! An Evasion which prevents' tlic doctrine gf 
disquaUfication in a juror from receiving anjr practical 
operation. An evasion which effectually puts at 
liought that principle of the constitution so often ad- 
verted to in a former part of the argument, that " the 
** accused shall enjoy the right of a trial by an impa?^ 
" tial jury." Upon this point I beg leave to read two 
authorities. [Mr. Early here cited S Bac. Abr. 176^ 
and Co. L. 157 1.] 

But we are told by the respondent in his answer, that 
the declaration madfie by Mr. Basset, did not disquali- 
fy hina, because it contained no direct opinion as to 
the guilt of the traverser. This I understand to be the 
amount, of all the labored reasoning and nice distinct 
tions drawn by the respondent upon this point. There 
is> sir, a plain common sense rule to govern us upon 
this subject, which in my opinion is as safe in its ap- 
plication as it is reasonable in its principle. A juror' 
niust be indifferent. How must he be indifierent ? 
What kind of indyrerence is this which is made ne- 
cessary I The mtanner in which judge Chase has 
stated and explained this rule is certainly calculated 
to confuse and mirfead. *' The juror, says he, must 
" be indifferent between the government and the ac^ 
** cused as to the subject matter.*' 

Mu^ the juror in reality be indifferent between the 
pa^rties as to the subject matter of prosecution on* 
iy ? Will aot a jM^judice against the accused, flowing 
{com other causes, create a disqualification ? I address 
»ayscl£ to those who well know that partiality, arising 
from a variety of relations in society, as well as pre- 
iudice arising from a variety of causey, destroys that 
character of indiffei^nce necess^ to render a juror 
competent, and that this partiality or pi:ejudice need 
oot relaie to the subject mattec of prosecution. 

So. also I apprehend that this chwi^ctev of indifference 
is. as efi^eUiaUy destroyed by a prejudice as to the 
wbJQtst matter, without any prejudice as to the per- 
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son. I meian the prejudice of a prejudication of the 
criminality of the subject matter. We meet with the 
rule every day, that it is good cause of challenge to 
a juror that he hath expressed an opinion upon the 
subject matter of prosecution. Wherefore then the 
manner of stating the rule, which we find adopted in 
the answer ? Most evidently to suit the respondent'* 
case. What, sir, must a juror, to be so prejudiced 
as to be disqualified, have expressed an opinion not 
only that the subject matter of prosecution w^s cri- 
minal in law, but that the person prosecuted was the 
author of the crime ? Yes, sir, according to the doc- 
trine of the answer, he must have prejudged both 
law and /act. In other words, although Mr. Basset 
had formed and delivered an opinion that such a book 
as " The Prospect Before us," came within the 
sedition law, yet not having said that Callender was 
the author or publisher, he was still a competent ju- - 
ror. Suppose a man indicted for murder, in a case 
where there is no dispute as to the fact of killing (and 
here there was no dispute as to the fact of publishing) 
but the defence set up was that he was excusable, 
A juror has given his opinion, in reference to the act, 
that such a killing does amount to murder, but with* 
out saying that the person prosecuted was the mur- 
derer ; will any man say that this expression would 
not disqualify him? I am bound to presume not; 
Sir, in the case of Callender, although Mr. Basset did 
not say that the person prosecuted was guilty, yet he 
did in effect say that whoever wrote or published the 
book was guilty. , And give me leave to remark here 
that in prosecutions for libels, the question of law, as to 
their.criminality, is generally the only question of dis- 
pute. The fact of publication is one about which 
there seldom occurs any difficulty, and has to be 
proven merely because not admitted. To have ex- 
pressed kn opinion then upon the question of law in 
such cases is substantially to have prejudged the 
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Whole case.* A juror under sucli circumstances caii* 
not be called impartial. As well might it be allegi 
ed that judge Chase himself was impartial, afe to thb 
case of Fries, after he had delivei-6d the opinion which 
We have before discussed. ^ 

We are told in the answer that the guilt of the tra- 
verser was not prejudged by Basset, for another rea- 
son ; that a!s the chargles to make theni criminal must 
have been false, so Callendfer miglit haVe exculpated 
himself by pfovihg their truth* But, sir, the traver- 
ser was at liberty to rest his defence either upon a 
justification or want of criminality in law, or upon 
both. Hfe wafe not bound to disclose which, nor could 
the judge ofiiGially know \^hich; Both arid each of 
these gr'oilnds Were proper for the jury to determine 
under the plea. Thfe'acqulttal of the traverser theii 
did not depend eitcliisiVely upon the jirobfcff the truth 
of the charges. 

A'gain we arfe told "that tfie jilroi*' bafeiy' expressed 

his opinion upbli the bodk, as thd contents thereof 

had been represented' to him. The same may bQ 

said ofalmost every other case^ 5'e W', yfery few j urbns 

iaire spedtators of a murder, or ^ii act of treasdii. Any 

opinion they may have foi'med'and delivd-ed of th^ 

actual guilt of the' person charged rau^t be in nine 

casts out of ten, from representation. Few; very (evi' 

of the jurors who w^ere sunimbned in the case of^Friesi 

h^d b€eti spectators of the acts which \vere alleged 

to'Kavfe been treasonable ; probably not one ofthenil 

Yet We leafn frotri theatiswer of judge Chase, that in 

th^t very'case several were repelled from serving, bc^ 

cause'pf the opinions which they acknowledged they 

Had giVeri. Such opinions, must in nine cases out dt 

teii be bottomed upon rfepresentation. There are 

riiiriiefous secret crimes, which from their very nature 

preclude the. possilDility that' an opinion concerning 

theni, ho vrever positive,' and hd\vever decisive of thef 

convictibri of the accused, should be founded upoiJ 

4!i' 
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any previous knowledge of fects. And yet, sir, I 
presume no person will deny that in such cases, a juror 
may nevertheless so express an opinion as to disqua* 
lify' himself from serving. 

^ut, sir, the scene rises upon us. We have now to 
examine a part of the transaction for which, I had sup- 
posed, human invention might be tortured for a palia* 
lion in vain. I allude to the rejection of Mr. Taylor's 
testimony. The reason assigned for that rejection 
was, that the witness could not prove the truth of the 
whole of any one charge. Let us for a moment exa- 
mine the consequences of this doctrine. According 
to the judge^s own decisions then, as well as his doc* 
trine now, each charge laid in the indictment must 
have constituted a separate offence. For it is explicit- 
ly declared both by Mr. Hay and Mr. Nicholas, that 
when an application was made to continue the case, 
because of the absence of some material witnesses, 
the application was rejected upon the ground, that it 
did not appear from the affidavit filed, that the witnes- 
ses so absent, could prove the truth of all the charges . 
That proof of the truth of a part only, would be of no 
avail, and that the whole must be proved to intitle the 
traverser to an acquittal. Each charge in the indict- 
ment then must have constituted a separate offence : 
for the charges cannot be made to help each other out. 
One charge, however, it seems might consist of dif- 
ferent facts. This was the case with several in that 
indictment. It was particularly the case with the very 
charge, the truth of which Mr. Taylor was called to 
prove. " The President was a professed aristocrat. 
" He had proved &ithful and serviceable to the British 
^* interest.*' Here was a charge made up of two dis- 
tinct facts 4 so distinct in their nature, that the know- 
ledge of their truth might not only rest with different 
persons, but was extremely likely not to rest with any 
cne witness. Put the case of a man charged with any 
oflfence, murder, theft, or any other crime you please : 
There may be a string of facts upon the proof of which 
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the defence may depend; some within the knowledge 
of one man ; some within that of another. Was it 
ever heard of before, that because one witness could 
not prove the existence of all those facts, that there- 
fore such witness should not be examined as to what 
he did know ? Or if some of the facts depended up- 
on written testimony, was it ever heard of before that 
therefore a witness should not be examined as to those 
resting in oral testimony ? To these questions no man 
will answer in the affirmative. Why then was an un- 
heard of and palpably absurd doctrine brought to bear 
in Callender's case ? Was the defence of justification, 
under the sedition law of the United States, such aa 
anomaly in its nature, that none of the established rules 
of jurisprudence would apply to it^ Was it a thing 
so entire in its nature, that it could not consist of dif- 
ferent parts ? I have always been timght, and the res- 
pondent's answer confirins the principle, that a defence 
must apply to the whole of a charge* If then a charge 
consist of different parts, surely so mu;st the defence. 
But according to judge Chase, be the parts ever so 
many, they shall not be proven, unless the proof can 
all be made by one witness, or unless it appi^f that 
the defendant has proof in reserve to establish allt I 
ask this honorable court how it can appear that th^ 
defendant has proof in reserve applying to all the parts 
of a charge ? Suppose a witness called to substanti- 
ate one part^ how is it to be known to the court whe- 
ther there is or is not other testimony behind in the 
power of the party, by which the resimie of the charge 
may be established ? We are told by the respondent, 
that none of the (questions propounded to colonel Tay- 
lor had any application to the charge, except the first, 
and this only to a part of the chargej and that this 
question was rq^elled because no proof was offered as 
to the residue. I answer, sir, that the judge had no 
right to know, nor were the counsel bound to disclose 
whether there was such testimony in reserve or not. 
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It is a new doctriae, sir, ths^ the kgal adnu^isi^Utv 
pf ttstimony is to depend uppn what the party cgua af- 
terwards prove by other testimony. It is the right of 
the. party to establish his defeaop as far as he can, and 
if he ^il ip establishing ijt cpi^pletely, the evil is to 
himself alone* And permit m^ here to add, 3ir, that 
whether he sncceed in establisjiing hisi (iefenee or not, 
is a question for the jury to ^^s^iermine, gnd not tjie 
judge. The judge pos,^sses no right to determine 
even after the testimony i§ finished, whether that ties- 
timoriy has or has nqt established the defence \ still 
less then can he before it is heard, dete}:inw<^ tlifip it 
will not make good the defence, 

We are told in the respondent's answer that his re-» 
jectioh of colonel Taylor?^ testimony can be no proof 
of a determination on his part to oppress, as suQh ^n 
intention might have been gratified by the conyic^on 
of the traverser qpon the. other articles. This is true, 
very true, upon the princ^ipje that the judge and not 
the jury w^s to determine the question of few in cri- 
iriii^al case§. If the criminality of thp charges in point 
of law, wa§ to be settled by the judges, his conclusion 
is certainly correct. But if^ as I apprehend, the crimir 
pality of the charges was tp be exclusively determin- 
ed by the jury, then it was not entirely certain, that 
the judge might have been sure pf his object, notwith- 
standing thf tenth ch^ge h^d been proved. For aught 
he knew, or ought tp he presumed to have known, 
the jury might haye beqn of the opinion that the pthep 
charges did not come withii^ the sedition law, ^d 
might have therefore glyena verdict of acquittal- 

But, ]y|r. Prewden^t, this apa^, it Js a novel proof 
of innocence to me at least, that a ^tan should have 
the nmagn^nimous hol4nes3 tp djisreg^^ appearances. 
It is a novel prbqf of innQcenoe that a mail should pps- 
i^ess a spirit daring enough to v^^lX the cq^uRion sense 
of mankind. Yes, 3ir, I yield to the re^^ixde^t th^ 
full share* of glory, whigh hekjie^^us of accuyaulat- 
ing from this spurce. 
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The last of the three articles now under examin- 
ation goes pn to charge the defendant with various 
acts of injustice, partiality and intemperance, highly- 
derogatory to his character as a judge, and equally 
injurious lo the reputation of the American bench. 
Without fatiguing the patience of the honorable 
court with an inquiry into the proofs and an in- 
vestigation of the criminality of all the particulars 
here enumerated, I beg leave to call their attention to 
pne part of the judge's conduct, which appears to me 
tp stand pre-eminent for its open defiance of all justice, 
and its flagrant violation of the constitution of this 
country. lallude to the refusal to continue the cause. 
The reasons assigned for that refusal, were, we learn, 
that it did not appear by the afiidavit exhibited, and 
upon which the motion for a continuance was founded, 
that the witnesses, whose testimony was wanted, could 
prove the toxth of all the charges laid in the indict- 
inent. This conduct, Mr. President, strikes me as 
being of the same family with the rejection of Mr. 
Taylor's testimony. The charges in the indictment 
are in number many. They embrace a numerous 
collection of facts, some of them assimilated, others 
extremely variant in their nature ; many of them in- 
volving legal difficulties as to their criminality. Un- 
der the plea of not guilty, to the indictment, it was 
epmpetent to the traverser not only to prove the truth 
pf the charges in point of fact, but also to prove that 
any of the charges were not criminal in point of law. 
It was competent for the defendant to prove the truth 
of a part of the charges, and to contend that the rest 
were not seditious. Both these grounds of defence 
were proper for the jury, and the jury possessed the 
right to pass without control upon both. With what 
j>ropriety then could the judge pronounce from the 
bench that to intitle the accused to a continuance, it 
must appear that he could prove the truth of all the 
gljarges ? What^ sir, was the question of law las tg 
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their criminality, a point which the judge here again 
arrogated to himself the exclusive right to determine, 
and that too before the traverser was heard ? Indeed 
it would appear that in this case also, as in the case of 
Fries, the law was to be arrested from its proper organ , 
the jury, and to be exclusively passed upon by the 
judge himself. What other construction can be given 
to his determination that the truth of all the charges 
must be proven ? There surely could be no necessi- 
ty for this, unless they were sdl seditious within the 
act of congress. By determining then, that all must 
be proved true, the judge did determine that all were 
seditious. This, sir, it was the exclusive right of the 
jury to determine. 

The constitution of this country has most wisely- 
provided, that " the accused shall havC' compulsory 
** process for obtaining witnesses in his favor." Of 
what avail is this provision if time be not given for 
their attendance ? Of what avail to grant the process, 
and, before the witnesses can by any physical possibi- 
lity reach the place, force the accused to trial ? This 
conduct, sir, is worse than mockery. It is an insult 
to the common sense of mankind. It is high treason 
against the majesty of the constitution of a free coun- 
try. The constitution of the United States gives to 
the accused the right of process to compel the attend- 
ance of his witnesses. But judge Chase so admini- 
sters, that die accused is indicted, arrested, tried, con« 
victed and punished, all in the same term, whilst his 
witnesses are distant hundreds of miles. 

After all this, Mr. President, surely we shall not be 
asked for proofs of corrupt intent. They are too thick 
upon every feature of the transactions which have been 
examined. The defendant is on all hands acknow- 
ledged to posses an acquaintance with the laws and 
constitution of his country, which yields not to that 
of any other man in this nation. He is on all hands 
fteknowledged to possess talents which might do honor 
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to any tribunal. With such knowledge and such td- 
ents, permit me to ask, if it was within the compass^ 
of possibility that he should mistake in points so fa- 
miliar as th9fie in which he is charged with criminal 
conduct ? Although all things are possible, yet there 
are things the extreme improbability of which defies 
belief. Anaong those I rank the supposition of mis- 
take on the part of judge Chase in the trial of James 
T. Callender. We might just as well be asked for 
proof of malice in a case where a man wilfully and 
without provocation kills another. In such a case as 
in the one now under consideration, the answer is that 
the criminal intentis apparent upon the face of the act. 
And there is a question, sir, which strikes me as ap* 
plying itself with almost irresistible force to the jxre- 
sent discussion : Can it be that such outrages should 
be committed upon the most ordinary principles of 
law and justice, and yet the conduct of the judge not 
be influenced by corrupt motives ? Can it be that 
every thing should be done to fevor the prosecution 
and stifle the defence, and yet justice be administer- 
ed " faithfully and impartially and without respect to 
persons?" But if all this be insufficient, I pray this hon- 
orable court to recollect the declarations of the judge 
in relation to the case, as attested by several witnesses. 

The fifth and sixth articles rest upon grounds so 
extremely simple, and so easily comprehended, that 
it appears totally unnecessary to fatigue the patience 
of the honorable court, by dwelling upon them. 

The seventh article is as follows : 

" That at a circuit court of the United States, for the 
district of Delaware, held at New-Castle, in the month 
o£ June, one thousand eight hundred, whereat the said 
Samuel Chase presided, the said Samuel Chase, dis- 
regarding the duties of his office, did descend from 
the dignity of a judge, and stoop to the level of an in- 
former, by refusing to discharge the grgnd jury, al- 
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though entreated by several of the said jurjr so to do ; 
aind after the said grand jury had regularly declared; 
throilg^h their foreman, that they had found no bills of 
indictment, nor had any presentments to make, by- 
observing to the said grand jur}-, that he, the said 
Samuel Chase, understood, ** that a' highly seditious 
** temper had manifested itself in the state of Dela'- 
ware, among a certain class of people, particblarly 
in New-Castle county, and more especially in the 
** town of Wilmington, where lived a most seditious 
" printer, unrestrained by any principle of virtue, and 
** regardless of social order ; that the name of this 
** printer was".. ..but checking himself, as if sensible 
of the indecorum which- he' was' committing; added... 
** that it might be assuming too itiuch to mention the 
" name of this person, but it becomes' your duty, gen- 
" tlemen, to enquire diligently into tnis matter,'* or 
words to that effect; and that with intehtion to pro- 
cure the prosecution of the printer in question, the 
said Samuel Chase did, moreover, authoritatively en- 
join on the district attortiey of the United' Statfes, th^ 
necessity of procuring a; file of the papers tb*\<1fich he 
alhided, (and which wferef understood to'b^hose pub^^ 
lished under the title of ** Mlrrdr of the Times arrd 
General Advertiser, '♦)' and, By a* strict ex^niitiation 
of them, to find some passage which might* fbntish 
the ground- work of a' prosecution agaittst the printer 
of the said paper : thereby degrading his High judicial 
functions; and tending to itn'pair the pabHc cohfidehce 
in, and respect for, the tribunals^ of^jtistiCC, so essen- 
tial to the general welfare." 

The respondent stands Hei-e charged* With a^c^btfi 
duct, than which, in my opinion, nothing cotflft' be 
lAore at War with his^official duty-^ttdtttng mbre tar- 
nish^hfis ofiieial character. The^ ConstrtutiOn'and laW^ 
of this coimtry certainl5r intfendid irf et-ettteghigli 
jmdicid tribunals^ that those who iftigHt' tie appointed 
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to minister therein, ^h<Mil4 b^ imp^ial dispensers' of 
justice between ^uch as migljt resort thither for an ad- 
justjijent of their differences. In public prosecutions, 
more especially was it intended that such dispensation 
should be made without respect to persons. In 
these, above ail other cases^ ought a judge to stand 
aloof from influence, free from predilection towards 
one, or prejudice against the other. JVfost peculiarly 
here is it his dutjr to stand firm at his post, resisting 
the overbearing influence of a powerful pyblic, ^3 
protecting the rights of the accused in so unequal ^ 
contest. But judge Chase, disregarding these prin- 
ciples, ^ways held sacred in a land of laws, converts 
himself into a hunter after accusations. He who, in 
the humane language of the laws, should be counsel 
for the accused, becomes himself an acouser. He, 
ivhose duty it is impartially to decide between the 
prosecutor and prosecuted, becomes himself the pro- 
4?urer of prosecutions. 

: J have alw^ays been taught that the character of an 
informer, in any station of life, w^s deservedly con- 
sidered as the reverse of reputable. What then shall 
we say of him, who descends from the judgn^ent seat 
of the nation, tp inform against, and direct t:he prpse- 
$:ution of one, against whom he avows the strongest 
antipathy, and over whose trial he himself has to pre- 
side ? Surely, sir, his thirst for punishment was ^eat« 
Surely it waip extreme indeed, when he could nof 
wait for the tardy motion of the public prosecutors. 
If oiur judges are thys to turn informers ; if they are 
thus to seek after objects for themselves to try, and 
themselves to punish ; then indeed must this pountry, 
heretofore considered an asylum from oppression, 
become itself the nursery of oppression in its most 
odious form. And this government, heretofore the 
^ide of humanity, will be held up as ^n ^^ct of 
^Gom and densi<Hi to Ihe natiosis of i^ .»i$h. 
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The eighth article is in these words : 

" And whereas mutual respect and confidence, be- 
tween the government of the United States and those 
of the individual states, and between the people and 
those governments, respectively, are highly conducive 
to that public harmony, without which there can be 
no public happiness ; yet the said Samuel Chase, dis- 
regarding the duties and dignity of his judicial cha- 
racter, did, at a circuit court for the district of Mary- 
land, held at Baltimore, in the month of May, one 
thousand eight hundred and three, pervert his ofiiciai 
right and duty to address the grand jury then and there 
assembled, on the matters coming within the province 
of the said jury, for the purpose of delivering to the 
said grand jury an intemperate and inflammatory po- 
litical harangue, with intent to excite the fears and 
resentment of the said grand jury, and of the good 
people of Maryland against their state government and 
constitution, a conduct highly censurable in any, but 
peculiarly indecent and unbecoming in a judge of the 
supreme court of the United States : and moreover, 
that the said Samuel Chase, then and there, under pre- 
tence of exercising his judicial right to address the 
said grand jury, as aforesaid, did, in a manner highly 
unwarrantable, endeavor to excite the odium of the 
said grand jury, and of the good people of Maryland 
against the government of the United States, by de- 
livering opinions, which, even if the judicial autho- 
rity were competent to their expression, on a suitable 
occasion, and in a proper manner, were at that time, 
and as delivered by him, highly indecent, extra-judi*- 
cial, and tending to prostitute the high judicial cha- 
racter with which he was invested, to the low purpose 
of an electioneering partizan.'* 

It is not my intention, Mr. President, to trouble 
the court with many observations upon this article j 
not because, of any opinion^that it is unimportant. I 
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believe it equally important with any in the catalogue. 
I believe it possesses a peculiai* importance, in afford- 
ing, from the testimony by which it is supported, 
proofs of the spirit by which judge Chase was usual- 
ly governed in his official conduct. 

There are features too in that part of the judge's 
official conduct charged in this article, which place 
him in a point of view awfully grand. We have 
heretofore been viewing him as bringing his talents to 
bear upon individuals* Here we see his genius' 
rising, in the majesty of its strength , to far higher ob- 
jects. Here we see him consigning over whole go- 
vernments to the scourge of his own avenging wrath. 
Whithersoever he turned his eyes, whether to the 
state constitution and laws, or to the laws and consti- 
tution of the whole union, they were equally exposed 
to the whip and the rack. 

Mr. President, there is no truth more forcible than 
that expressed in the language of this article, that 
* * mutual respect and confidence between the govem- 
" ment of the United States and those^of the indivi- 
** dual states, and between the people and those go- 
** vemments respectively, are highly conducive to that 
" public harmony, without which there can be no pub- 
** lie happiness." Indeed, sir, it may with truth be 
said, that this respect and^confidence are essential to 
that harmony without which we can enjoy no public 
happiness. What words then can describe in its pro- 
per colors, the conduct of an officer of the highest ju- 
dicial tribunal of the general government, who abuses 
the duty and perverts the privilege of his station to de- 
stroy the confidence and excite the odiuni of the peo- 
ple, against not only their state government, but that 
of the United States ? He who was seated on the 
judgment seat of the nation to execute the laws of the 
union, converts that very judgment seat intp a forum, 
from whence to pronounce a Philippic not orilj^ against 
the state government with which he there had no right 
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to meddle, but a^nst that very govcmment under 
y^hosc authority he was there sitting, and whose laws 
he was sworn there to execute* Not content with 
endcavOTing to excite discontent and odium againsit 
the government of the state of Maryland, the congress 
of the XJnited States mU^t be held up as sacrilegious 
destroyers of the national constitution. 

Mr. President, I have taken those views of this 
subject, which presented themselves most forcibly to 
my minidt I have finished all I intended to say upo& 
the argument. There has, in my opinion, been estab- 
lished against the respondent a volume of guilt, every 
page of which calls for punishment at the hands of this 
nation, I leave the case and the respondent in your 
hands. I leave them where the constitution of this 
country h^s placed themf I leave them where I hope, 
* and I believe, there will be found a different measure 
of justice from that which judge Chase has been ac-r 
customed to administer. I leave them where justice 
will be administered ^^ faithfully and impartially, and 
^* without r^spept to personst'- 

Mr. Campbell then rose ^nd spoke as follows ; 

^r. President, and 

GENTLEMEN of the Senate, 

It is with peculiar diffidence I rise, in compliance 
with the duty assigned me, to address this honorable 
court on this important occasion. Sensible of my 
own incompetency to do that justice to the investiga- 
tion qf this cause, which its in^portance, and the iur 
fluence th^t the whole transaction is calculated to have 
on the jurisprudence of our country, would seem to 
require, I should h^ve felt disposed tq decline the 
lindertaking ; but called upon by the representatives 
of the nation, to aid in supporting a prosecution which 
(bey have 4eeined it propef to institute fqr the publi^ 
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•good, I conceive it my duty to yield up, in some de* 
^ree, my own feeling to obey the voice bf my country, 
and perform the duties imposed upon me thereby* 
Under this impression I shall endeavor to execute the 
trust reposed in me 6n this occasion, in such manner 
as the very short time left me from other public avo-r , 
cations, and the limited means of information on sub;- 
jects of this nature, which the present ' situation of 
this place/affiords, will enable me. I feel, however, 
sir, considerable confidence in this undertaking, from 
the consideration, that there are other gentlemen asso* 
ciated with me on this occasion, who are fully compe-. 
tent to do complete justice to the subject. And ^ 
still higher degree of confidence arises from a per- 
fect conviction, that th^ honorable members who com- 
{>o8e this high tribunal, and who are to pronounce the 
final decision in this cause, are well qualified to inves- 
tigate its merits ; and that their talents and experience 
are such as to preclude even the possibility of a defeat 
of justice taking place, in consequence of any defi- 
ciency that may e^ist in the exertions of counsel on 
ibither side* 

The scene, presented to the nation by this trial, i^ 
more than usually interesting and important. One of 
the highest officers of the government, called upon by 
the voice of the people, through their representatives, 
before the highest tribunal known to our constitution ; 
that same tribunal that sanctioned his elevation j to 
answer for the abuse of the power with which he had 
been entrusted. It is a melancholy truth, that dero^ 
gates much from the dignity of human nature, but it 
is a truth that has been for ages established by ex- 
perience, that high and important powers have a ten- 
dency to corrupt those on whom they are conferred. 
Few minds are possessed of sufficient integrity an4r 
independence, when elevated above the ordinary level 
of the great mass of their fellow citizens, to resist the 
impulse their hi^h station gives them, to ^asp at stiU 
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greater powers, and prostitute those which they aU 
ready possess. 

Hence it has been the great exertion of all govern- 
ments, who regard the rights and liberties ^ the 
people, and still must continue to be so, to watch over 
the conduct of the high and confidential officers of 
state, and guard against their abusing the pow^s re- 
posed in them. For this purpose the mode of trial 
by impeachment was resorted to in very early times 
in th^t country from which we have derived most oi 
our laws and usages. Near five hundred years ago, 
t^ie representatives of the pepple in that nation felt 
themselves clothed with sufficient authority to check 
the abuses of power, in the highest oflBcers under the 
crown, by calling upon them by impeachment to an« 
Bwer before the house of lords for their conduct, and 
punishing them for such acts as were unauthorised, 
illegal, or oppressive* 

It was a wise and politic measure to have charges 
of this nature tried by the highest tribunal in the 
nation, that would not be awed by the great powers 
and elevated standing of the accused, nor influenced 
by the popular voice of the accusers, further than a^ 
strict regard to impartial justice would require. As f 
conceive, therefore, that pure and unstained impar^- 
tiality ought to be the characteristic feature in the trial 
by impeachment, I shall for myself, and I conceive 
I may in the name of the representatives of the peo- 
ple, utterly disclaim any design or wish, that party 
considerations, or difference in political sentiments, 
should, in the remotest degree, enter into the investi- 
gation or hScct the decision of this question. Yet 
in order to ascertain the motives that actuated the res- 
pondent, it may become necessary to notice the dif- 
ference of political sentiments, so far as regarded the 
accused, and those who are stated to have been injur- 
ed by his conduct, at the time those transactions took 
place, that gave origin to this prosecution. 
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In the view which I propose taking of this subject, 
I shall in the first place notice the provisions in the 
constitution relative to impeachment, and endeavor to 
ascertain the precise object and extent of such provi- 
sioi) so far as the same may relate to the present case. 

The first provision in the constitution on this sub- 
ject, (art. 1st, sec. 3.) declares, that the Senate shall 
have the sole power to try all impeachments. 

Here we discover the great wisdom of the framer^ 
of the constitution. The highest and most enlighten^ 
ed tribunal in the nation is charged with the protection 
of the rights and liberties of the citizens against op- 
pression from the officers of government under the 
sanction of law ; unawed by the power which the offi- 
cer may possess, or the dignified station he may fill, 
compleat justice may be expected at their hands. The 
accused is called upon before the same tribunal, and 
in many instances, before the same men, who sancr 
tioned his official elevation, to answer for abusiipg the 
powers with which he had been entrusted. Men who 
are presumed to have had a favorable opinion of him 
once, are to be his judges ; no inferior or co-ordinate 
tribunal is to decide on his case, which might from mo« 
tives of jealousy or interest be prejudiced against him 
and wish his removal. No, sir, his judges, without 
the shadow of temptation to influence their conduct, 
are placed beyond the reach of suspicion. 

The next provision in the constitution declareis that 
judgment in cases of impeachment shall not extend 
further than to removal from office and disqualifica- 
tion to hold and enjoy any office of hqnor, trust, or 
profit under the United States. 

Here the constitution seems to niake an evident dis- 
tinction between such misdemeanors as would au-. 
thorize a removal from office, and disqualification to 
hold any office, and such as are criminal, in the 
ordinary sense of the word, in courts of common law, 
and punishable by indictment. So far as the offence 
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committed is injurious to society, only in consequence 
of the power reposed in the officer being abused in 
the exercise of his official functions, it is inquirable 
into only by impeachment, and punishable only by re-^ 
moval from office, and disqualification to hold any of* 
fice ; but so far as the offence is criminal, inde- 
pendent of the office, it is to be ti:ied by indictment, 
and is made punishable according to the known rules 
of law in courts of ordinary jurisdiction. As, if an 
officer take a bribe to do an act not connected with 
his office, for this he is indictable in a court of justice 
only. Impeachment, therefore, according to the mean* 
ing of the constitution, may fairly be considered a 
kind of inquest into the conduct of an officer, merely 
as it regards his office ; the mminer in which he per* 
forms the duties thereof; and the effects that his cun< 
duct therein may have oji society. It is more in the 
nature of a civil investigation, than of a criminal pro** 
fiecution. And though impeachable offences are term- 
ed in the constitution high crimes and misdemeanorS| 
they must be such only so far as regards the official 
conduct of the officer ; and even treason and bribery 
can only be inquired into by impeachment, so far as 
the same may be considered as a violation of the du«- 
ties of the officer, and of the oath the officer takes to 
support the constitution and laws of the United States, 
and of his oath of office ; and not as to the criminalitjr 
' of those offisnces independent of the office. This must 
be inquired into and punished by indictment. 

This position is strongly supported by the mode of 
proceeding adopted by this honorable court in cases 
of impeachment. You issue a summcois to ^v-e no- 
tice to the accused of ihc proceeding against him ; you 
do not consider his personal appearance necessary ; 
you issue no compulsory jM'ocess to enforce his per^ 
«onal attendance ; and you pass sent^ice, or render 
judgment on him in his absence. But in all cri- 
minal prosecutions, compulsory process must issue 
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ki some stage of it to enforce the defendant's appear- 
ance ; unless outlawry in England be considered aa 
exception, which, it is believed, is not resorted to in 
this country, and his personal appearance is consider- 
ed absolutely necessary ; and in almost every case he 
must, be present when sentence is pronounced against 
him* This qonstruction of the constitutional provi- 
sion appears to be absolutely necessary, to avoid the 
absurd consequence that would arise from a different 
Construction ; that of punishing a man t^^ce for the 
^ame offence, which Could not have been intended by 
the framers of the constitution; The nature of tlie 
judgment which you are bound to render, and not to s 
exceed, appears also conclusive on this head. You 
Can only remove and disqualify an individual from hold- 
ing any office of honor, trust, or profit. This cannot 
be considered a criminal punishment ; it is merely a 
deprivation of rights ; a declaration that the person is 
not properly qualified to serve his country; Hence, I 
conceive^ that in order to support these articles of ini* 
peachment,' we are not bouiid to make oiit such a case 
as would be punishable by indictment in a court of lawi 
|t^ is sufficient to shew that the accused has transgress- 
ed the line of his official duty, in violation of the laws 
of his country ; and that this conduct can only be ao- 
counted for on the ground of impure and corrupt mo-i 
tivesi We need not hunt down the accused as a cri- 
minal^ who had committed crimes of the deepest die; 
and this honorable court are not authorized to inflict 
a punishment adequate to such crimes, if they had 
been committed and could be established; With this 
view of the meaning of the constitutional provision re- 
lative to impeachments, I shall proceed to ex-gmine 
the articles now under consideration, and the evidence 
given to support them. In the course of this examin- 
ation, we apprehend, it will clearly appear, that thci 
whole conduct of the judge in the several transactions^ 
for which charges are alleged against him^ bad iu 
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W'i^m in a corrupt partiality and piredetermimtioii^ 
unjustly to oppress^ under the sanction of legal ailr 
.thoriQr, those who became the objects of his resenV 
ment in consequence of differing from him in po* 
litical sentiments i turning the judicial power, with 
which he was vested^ into an engine of political op- 
|)ression. So completely, it is conceived, has . this 
motive pervaded the whole of his judicial transactions^ 
now in question^ that tiiere is not a single act charged 
in the articles of impeachment^ that is not strcmgly 
marked with manifest oppression^ springing ^om po^ 
litical intolerance^, under the mask of administering 
Justice. This is the corrupt origin from which have 
issued all the evils complained of,' this has iwages been 
ihc scourge of society ; and it is all important, that in 
JOUr country, which is yet in its in&ncy^ when this 
•poisonous germ cannot have taken deqp root, it 
diould be crushed in its embryo, and not p^-flutted t0 
gather streogtii by the sanction of high and superior 
authority. 

In order to observe some afrangement in tiie inves^ 
ligation of this subject, I propose to consider ^ first, 
under one general view, the conduct' of the judge on 
the trial of Fries for treason, as stated in the chat^es 
contained in the first article ; and. 

Secondly, I will ccmsider also under one gei^nd 
View^ the conduct Of tl:^ judge in the trial of Callender 
fcM: a libel, as stated in the several charges contained 
in the second, third, and feurth articles of the impeach^ 
vinent. The fifth and sixth articles I will leave to be 
support^, by those gentiemen associated with me in 
the management €i this prosecution, who have been 
more conversant than myself with the laws of, and 
praetice of the courts, in Virginia^ upon which the 
^support of these articles materially depend ; and the 
rremaimng articles, to wit, the seventh and e^;fath, wiU 
be chiefly relied upon by me, to shew the^Aspirit of 
<^|ire8sioo^ partiality and political intolerance, that 
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miiiaedthe i^^bcde judicial career of the jiidge, during 
the coui^se of these transactions, thereby establishing 
more clearly the motives that actuated his conduct in 
the several acts charged as misdemeanors in the arti- 
cles already noticed and relied upon. 

In examining the first article, I diall rely upon the 
iQUowing positions : ^ 

jRrs^j that tender the eighth article amendatCMy of 
the constitution of the United States, (referred to in 
this article of the impeachment) which secies to the 
defendant in all erin^inal prosecutions, the assistance 
of oounsely he is thereby entitled to the right of such 
eounsel being heard in his defence by the court, be« 
fere a deoimon be made and declared against him on 
the law arising in his case, an^d also, that such coun-* 
sel should exercise their professional rights in making 
his defimce, accor^ng to the known and established 
kws asid usages of tl>e nation, free from any arbitra* 
ry control or lestriction whatever- 

Secondly, that in the trial of Fries for treason, the 

judge did, by ddivo^inganopinign in writing on the 

^aw arising in the case, befijre counsel were permitted 

to be heand in his de&nee, effeetually deprive the de- 

fendant of any benefit from the assistance of counsel. 

Thirdly, that he imposed on the counsel engaged 
for the defendant, arbitrary restrictions and control, 
in the excpi^ise of their professional rights, unknown 
to, and unauthorized by the laws and usages of the 
nation, which compelled them to relinquish the ^* 
fence of the prisoner. 

Fourthly, I will then insist that this conduct w^ 
such a flagrant violation of hi^ duty, as could only 
spring from corrupt motives, and a disposition to op^ 
press those who became the objects of his resentment* 

With regard to the first position, that counsel ought 
to be permitted to be heard for a defendant before a 
decision should be^clared against him; and also 
^t t^ counsel ought to be protected in th& £^^rQ4|9 
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of their professional rights, according to' the ungts 
and practice of courts, it appears to me substantially 
supported by the constitutional provision already nOr 
ticed, securing to the defendant the assistance of coun- 
sel, and to be a necessary consequence of that provi, 
sion ; and essential, in order to give it effect- For io 
the first place, as to the law, of what use would the 
assistance of couh^l be to the defendant, if a dcsc^sir 
on of the law arising in his case should be deliberate? 
ly made up by the court, committed to writing to 
give it more solemnity and effect, aiwi deltveredy op 
made known, before such counsel were permitteil to 
be heard in his defenpe ? What hopes could the cotm- 
sel entertain of being able to convince a court, that aa 
opinion, thus deliberately formed, and .soIemiilyiii:ide 
known, was incorrect and ought not to have bam given? 
Surely if the right to the assistance of coucisf^l, «aelired 
to a defendant, means any thing, it must mesn that 
lie should have an opportunity through lii^ connse}^ 
to Inake his case known to the court, to explain the 
law arising thereon, and shew, as fer as it could be 
done, that according to the true construction of the 
law applying to his case, or under which he is charged^ 
he is not subject to its penaltks ; before their opinion 
be declared on the subject, while the mind pf the court 
is unbiassed, open to conviction, and capable pf duly 
weighing the arguments that may be advanced on 
cither side. But when an opinion is deliberatdy *de- 
clared, or made known, against a defendant l^fore he 
is permitted to be heard by counsel, his case is pre^ 
judged, the character of the coUrt is committed in ^ 
Very great degree to support such opinion, the argu- 
ments of counsel cannot be expected to be heard by 
such a court, with impartiality and feirhess, that go 
to prove such opinion to be erroneous ; and under 
such circumstances, the aid of counsel is amerp mime 
without a benefit ; a form without substance. But 
again, if such counsel were subject to the arbitrary 
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l^mtrol and restriction of a couit, of every xapricioud 
9od irritable judge ; if they were not protected in the 
p^T^manoe of their professional duties, so long as 
^hey acted within the laws of their country and the 
known usages and practice of courts, of what use 
would t]}eir assistance be to the acqused, or what sub^ 
jfilsffittial ai4 could they afford him in making his 
lieftnce ? The counsel would have no rule to direct 
tlieia in sjiaping their client's defence. When they 
h:ad pre|)ared ^ ta examine his cause in the manner 
herel^fom us^jal in courts, and upon grounds, which 
they conceived rapst: likely to. establish his innocence 
and pcoci^re his acquittal^ th«y might be stopped at 
the very threshold of the defence, surprised with a 
new and unheard of mode of proceeding.; presented 
with a digested and formal opinion upon the very 
points they intended to contest; and informed that in 
tdi« npmarka they might j^e permitted to niake to the 
pourt, to shew that such opinion was not correct,. they 
must con&ie thems^vts in their endeavors to establish 
the.doqtrin^ they might Advance, to the producing of 
authorities of ;a certain descriptiQn; and must not 
exteiOid t)^ J researches after decisions^ on similar 
.cases, beyond certain prescribed limits, as .to time 
and the kind of decisions. Under such circumstances 
no cQunsel coyld render any substantial service to the 
accused ; . none would be found to submit to the . tv-I 
jranny of such a practice^ 

Further, it is conceived an miiversai rule of construe* 
tion, that when a right is secured to any person, by st 
law, the means of acquiring .the benefit of that right 
are thereby also secured to him* The constitution 
secures to the defendant in all criminal cases the as- 
sistance of counsel in his defence ; the only means by 
which the benefits of that right can be obtained by 
such defendant, it is conceived, must be, by permit- 
ting counsel to be heard in hisr behalf, before his case 
|s depidpd/aga^nst him, and byjprptecting such cqmi? 
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sel in the due performance of their prbfiK^sional dutleiSr'' 
These rights are secured to counsel for the benefit <^ 
those for whom they are concerned, and whose interT 
csts they advocate ; and not for their own advantage. 
And here it may be |»x>per to observe, that though 
counsel may be considereid in. some respects as officera 
of the court, and in a ccrtsun degree, sabject to their* 
control and direction ( yet, it is certain, whi}e they 
act within the line of thetr duty, and the known sf^ieie 
of their action as counsel, their riglpts are as sacred 
as those of tlie court ; and 'they are, in perfonmng** 
their professional duty, in a certain sense, as inde- 
pendent of the court, as the court are of tb^m. 

The second position pressed to be established and 
relied upon, to wit, that the judge did, in the trial of 
Fries for treason, by delivermg an opinion in writing 
on the law arising in the case, before counsel was per- 
mitted to be heard in his defence, eflfectuall v dqxrive 
the defendant of any benefit from the assistance ol 
counsel^ is in part a deduction from the preceding po- 
sition and supp(nted by iL The £ict of the ^uqge's 
delivering an opinion in writing, in this ease, against 
the defendant, previous to permitting counsel tx> be 
heard ip his defence, is admired by the judge in his 
answer, and is also established beyond a doubt by the 
evidenee of Messrs. L«ewis, Dallas, Tilghman, and 
indeed of all the witnesses on the subjects No differ* 
ence exists in the evidence of the di&rent witnesses 
with regard to the written opinion being delivered 
)t>efore the cause was heard. The statement Wiefly 
is, that after the court niet, the jury were called. and' 
many of them answered and appeared ; the prisoner 
was^ (Mr. Lewis believes) in court; the counsel as* 
signed the prisoner, had not all got to the bar; when 
t^e judge Imnded down, or threw on the clerk's table, 
several papers, each containing the (pinion of the 
court on the bw that was to decide the defendant's 
iatef one of tbes^ <^9pi^S| the judge sai^^ was to 
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/^ved to the counsel for the defendant; ofne to th6 at- 
torney .for tl>e United States, and one to be delivered 
to the jury before they retired on the case> Some of 
the gentlemen about the bar began to*copy these pa- 
pens: Mr. Lewis, one of the counsel for the defendant, 
refused to receive or read it, declaring his hand should 
never be tainted by reading a prejudged opinion in 
any case, but especially in a capital one. The papers 
ivere subject to public inspection ; the jurymen then 
mighty and probably did, read the opinion. Thus 
theforn^ opinion of the court on the law, being 
made known to the jury before the cause was heard; 
Would bias their minds against the defendant, and 
render an impartial inquiry into his case next to im- 
possiUe* The counsel had no hopes of changing an 
opinion thus deliberately and formally made up, and 
stamped widi the solemnity of a written sentence ; 
the jvidge by deciding the law seemed to have decid- 
ed the &cts also, as he must have assumed them as 
{Mxyved, in order to found his opinion upon them ; 
and indeed the answer states that no doubts existed 
with regard to the facts, or evidence in the case on* 
either side ; the jiixy would, therefore, consider such 
opinion as a decision of the whole case, and would be 
prepared, so far as they could be influenced by the 
judge, to pronounce the defendant guilty, before 
they heard the cause examined, or even a syllable of 
the evidence* In a case thus situated, how could 
the defendant be said to enjoy the benefit of the 
assistance of counsel ; when the whole case was de- 
cided before counsel was permitted to be heard; 
and no ground left for them to occupy. This mode 
of proceeding, adopted by the judge, was, therefore, a 
diiect vidation of the constitutional right secured to 
the defendant, ofhaving the assistance of counsel ii\ 
all cruninal prosecutions ; for it cannot be pretended 
that to hear counsel after the cause was substantially 
decided, would be complying with the true intent and 
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meaning of Ac constitution ; for this tW3futd remfef ^ffli^ 
provision totally futile and useless, and would be calctK 
lated only to deceive unfortunate defendants^ whomighl^ 
fisLce reliance upon it. The judge, in delivering thi» 
opinion, introduced a mode of proceeding new and be- 
fore unknown in our jurisprudence j and contrary to the? 
known and established usages and practice of the 
courts in our country ; aH th6 legsfl characters that 
have been examined as witnesses on both sides^ and 
most of the witnesses to this article were legal charac^ 
ters, prove the fact, that no such practice ever did ex- 
ist in this country ; not one solitary case can be ad-? 
duced of a similar proceeding by a judge, eidier ift 
this country, or in that from which we have taken most 
of our laws and usages. The writers on the laws c^ 
England afford no instance of this kind ; and it wa» 
Icfk for judge Chase to introduce this extraordinary 
and before unheard of mode of administering justice- 
But it is insisted on, by the judge in his answer, 
that the opinion was a correct one, as to the law of 
treason, supported by former decisions, and there*^ 
fore, there would be no harm in making it known, 
at the time and in the manner he did ; that it could 
not mislead the jury, but would guard them against 
being imposed upon by the ingenuity of counsel • 
Though this reasoning may appear plausible at first 
"wew, it will be found, upon examination, to be fela- 
cious, tending to establish a dangerous doctrine, that 
Tvould in principle go the Whole length of justifying a 
judge, for dispensing with the intervention of a jury 
altogether in trials for crimes. If a judge may give a 
solemn opinion against a defendant in a criminal case, 
without permitting counsel to be heard in his behalf, 
when the party is entitled of right to the assistance of 
counsel, and then justify such conduct by shewing that 
the opinion itself was correct, and must have beeiv 
» delivered by him in some stage of the trial ; w^hy may 
he not pass sentence of execution upon a criminai 
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ivithotit the vankd 0r intaryention of a jury ? AndE^ 
whea chapged t^ith this conduct as uneofuititutkmd 
aod iUeg^I, justify himself by shewing that the sen^^ 
tence he passed was a correct one, that the facts ia 
the ease were notorious at^d admitted on all hands i 
that the law was dear and had been established by for- 
mer dacii^ions that could not be shaken ; and that^ 
themfore, the intervention of a jury could be of no 
service, to the defendant, as they must find him guilty; 
and that as he wcmld have to declare the same sentence 
he had pronounced, after their .verdict should have 
been rendered, it could do no harm tp pronounce it 
Wthout such verdict ; as it could not dp an ii^ury to' 
pass a correct sentence at any time. This reasoning 
would be of the same kind with diat advanced by the 
Judge in the case before you, to justify him in deliver- 
ing a written opinion, before the cause was beard, at 
the de&nd^t permitted to make his defence by couiv 
sel; for if in the one case it woiUd be a violation of 
the constitutional right of a trial by juxy, secured ta 
defendants in criminal prosecutions ; so in the. ikhor 
case it would be equally a violation oithe cionatitutionai 
right js^uced to defendaltf s of halting the assistance of 
counsel in Jthdr defence. The resasptung therefoce^of the 
judge, if it proved any thin^, would prove too much:; 
JLt would virtually destroy the most valuable provisions 
in our Gonstitutiaa for ^ proteetioa of the rights and 
liberties' of the ci^ma ; and authorise a judge or 
eouFti^tfdeasure.tp disuse with ootistitutionai rq- 
^triotions^ when they found it convenient sp to dd^ 

But in the present investigation^ the ccprectness 4)r 
incorrectness of the written opmion delivered by the 
judge. Is not in question ; this opinion is not charged to^ 
be in itself incorrect or erronecHiS) but the Qffence cha^ 
f^is in Ihe manuer an^ time of delivering k ; the at- 
tempt therefore by the judge to jusdfy his Oondud^ 
Jb^y insisting idbat the c^ntpn ddiveied was eoitmctajyt 
aiutboriiped bf feraner decisions^ is a mere evasiopk 43^ tbld 
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feal'charge alleged in the impeachment, and an exer» 
tion to prove what ivtis pot denied or put in question. 
It cannot, therefore, in fact aid the accused, or make 
his case better than it would be if such opinion Had 
been evidently erroneous ; but it is not intended, in 
diis place, to admit the correctness of the opimon de- 
livered by the judge in writing, by not going into the 
discussion of it ; but this discussion of the opinion is 
omitted here, because its correctness or incorrectness 
is irrelevant to the present question, and, theref^e, un- 
necessary to be discussed. 

I will now proceed to consider the third position 
stated, to wit, that the judge did impose on the coun- 
sel engaged on behalf of Fries, arbitrary restrictions' 
and controul, in the exercise of their professional 
fights, unknown to, and unaudiorised by the laws and 
usages of the nation. In support of this part of the 
charge, there is the evidence of Mr. Lewis, who states 
^t when the judge delivered the written opinion in 
the manner already noticed, he observed that on the 
former trials^ there had been a great waste of time, 
by counsel making long speeches to the jury on die 
law as well as on the fact, and stated his disapproba- 
tion of their having been permitted to read certain 
statutes of the United States, relating to crimes less 
than treason, which he or the court declared diey 
would not sujBer to be read again, and that cases at 
common law, or under the statute law of England, 
previous to the English revolutic^i, had nothing to do 
widi the question, and that they would notsuflfer them 
to be read ; that they had made up their mind on the 
law* This is in substance the evidence of Mn Lewis 
on this point ; and it is strongly supported by that of 
•Mr* Dallas^ who, though he was not present when this 
^statement was made by this judge, yet ccnroborates 
the trudi of it by the statement he tnade to the court 
afterwaids on the same day, as niade to him by Mr* 
Lewis, and by the circumstances that took place ia 
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ocmse^enGe thereof. Mr* Dallas also states that tW 
judge said> as he thinks on the next day, that in argu. 
ing upon the law the counsel must address the court 
al(Hie and not the jury. The evidence of Messrs* 
Rawle and Tilghman, support most of these facts in 
substance) except as to the judge refusing to permit 
the statutes of the United States to be citad, and dif- 
fer only as to the time.at which the judge made these 
declarations ; these &cts» therefbrci are supported by 
evidence that cannot be sfas^en ; and were the evi- 
dence given by Mr. Lewis and Mr. Dallas, differ* 
ent from that given by Messrs. Tilghman, Rawle and 
others, more, weight and credit ought to be given to 
^the evidence of the former gentleman than, to that of 
the latter, though all may be men of equal integrity 
and veracity ; for there is a material distinction be^ 
tween jthe credit due to witnesses as men of integrity 
and veracity, and the weight or credit that ought to 
be given to tJbeir evidence as containing a correct and 
full statement of facts : two men may be of equal cre- 
dibility in society, and equally tenacious of deposing 
the truth ; yet the evidence of the otity as to a particu* 
lar transaction, n^y deserve much more weight and 
credit than that of die other, in consequence of his 
possessing better means of informati(Mi, and being so 
circumstanced as to feel more interest in, and receive 
stronger impressions from the facts that may have 
taken place ; so in the the question before us, Mr« 
Lewis and Mr, Dallas felt the strongest interest in 
the transaction that took place ; their rights as coun- 
sel were invaded, and the impressions they received 
were strong, and not easily efi^ced. Mr. Lewis had 
the mpst correct means of information ; his attention 
was arrested by the paper containing the opinion be- 
ing handed or offered.to him ; the statement of the 
judge containing the restrictions already stated, irnme* 
diately followed, to which he attended ; he could not^ 
therefore, possibly .b9 mistaken ; and the impression^ 
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^ stroDglj TBoiA b]r ad extiionfinaiy a transaolkmi 

could not be jerased from his memory < This was tiot 

the case wkli Messrs. Rawle aiid Tilghman^ foi 

though Mti Rawle was cpiicerned for the prosecutkan^ 

be sutes he wis much engaged with other business | 

the opinbn delivered w^ also in feVour of his side 6f 

the question, and of eourse the aiGiir was not Ukely td 

excite so much the interest of those gentlem^n^ ot 

make so deep an impression on their mindSr The 

levidence, therefore, of Mr. Lewis and Mr. Dallas^ 

josLj be considered as a correct statement of this transr 

action. These restrictions, thenefore, imposed tipcm 

the counsdy of not citing such authorities p were 

usually peni4tted to be used, and not arguing the 

law te the jury, are unauthorised by the lawi^ of- out 

jcountry, and contrary to the usages and practice cf 

pur courts of justice : and in the case in qu^tioHi^ 

amounted to a prohibition to argue the cause in any 

fxissible way that could be of the least service W th6 

defendant That these restriction^ were unauthorised 

py the practice in our cour^, is established by ^ 

evidence of every witness that has been examined to 

this point, who declared that no such restrictions had 

fever been imposed on counsel concerned in critninal 

cases, in any courts with which they had been ao^ 

cpiainted, and jSardcutarly by the practice of the cir^ 

cuit court of the United States^ in the same state^ in 

the trial of the same cause before, aftid in other simi^ 

lartrialS) when the utmost latitude was given ch6 

counsel in tnaking their defence. This was, thete^ 

^ore^ a direct and arbitrary innovation on the known 

ioid established modes of proceeding in courts of jus- 

i^ce in criminal cases, and an unw^rahtaUe attack oii 

the privileges feeeured to defendants by the consti^ 

lution and laws of the country. That judges are not 

authorised to (Substitute their own arbitrary will in 

place of IhW^ and to dispense^ at pleasure, wi^ the 

^stsAHishi^ rolefii tf prot^edmg in the triljfor»als of 



868 

ji»rtioe, isprovedbyeveiy i^ndpleofrawm&ndof lam 
To shew that this position has been expressly recog*- 
Hized by law writefs, and legal decisions for ages, I 
l¥ill refer the court to 2d Bac. Ab. (new edition } page 
97/ where it is declared that judges^ are to detertnint 
nccwnding to the khown lava ana ancient customs (^ 
the realm : and to 4 Com. Dig. 418, where it i6 
stated that judges ought to act tonformably to lap 
and not aecordmg to discretion. These authorities, 
when we consider the country from which they con^e^^ 
i^nd the times in which they were written, strongly 
mark the limits that ought to circumscribe the coiu 
duct of the judges And shall the judges in our coun^ 
try assume greater latitude in their proceedingii ' thaii 
tiiose of England, and depart at pleasure from what 
^re known to be the customs of the country ? I shoubi 
presume not. But the judge states in his answer, that 
decisions at common law, and before the rerolutiott 
in England, could throw no light on tile doctrine ot 
treason here, butmightmislead the jury; and thtw* 
fore ought not to be admitted to be read, not being 
law: and he wades into the dark ages of the history 
of England, when the judges were corrupt and under 
the influence of the crown. This reasoning of the 
judge is evidently an evasion of the point in ques- 
tion. The object of the counsel for Fries, in wishing 
to cite those authorities, both at common law aiid un- 
der the statute of Edward die Third, was not to sIk^W 
by them what the construction of the words of oi^r 
constitution with regard to treason ought to be ; but 
to shew first, the absurd and ridiculous lengths to 
which those decisions had gone, in determining what 
acts amounted to treason there, and then to prove that 
since the English revolution, the judges in England 
considered themselves bound by cases decided befott 
tile revolution, and that as the decisions on treason in 
England, since their- revolution, were bottomed upon 
|hose csu^es b^n^e the revolutiony they ou^t not to 
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govern the cqiirts in thb country, in giving a construc- 
tion to the words of our constitution, in order to de* 
termine what acts amounted to treason. This was 
evidently the object of .the counsel, and it is proved 
to have been so stated by them, by the evidence, of 
Mr. Lewis, Mr. Dallas, and Mr. Rawle. There was, 
tlierefore, np ground for the pretence the judge makes 
for refusing these authorities to be introduced. 

It is admitted by the answer that the jury have the 
right to decide upon the law as well as upon the fact ; 
and if it were denied, it could be shewn by clear and 
undoubted authorities, of ancient and modem times* 
From what motives, therefore, and under what plausi- 
ble pretence, could the judge refuse to permit the law 
to be argued before the jury ? How could they decide 
upon it properly, without hearing it discussed i And 
with what color of reasoning can the judge say that the 
jury have the right to decide the law, and yet that they 
have not the right to hear it argued and explained by 
counsel ? Does not this shew the greatest absurdity, 
and prove that the accused must have had some object 
in view, that he did not chuse to avow, and that would 
not bear examination ? In this case there was no dis- 
pute about the facts ; the answer states, they were ad- 
mitted on both sides. The judge makes up his opi- 
nion upon the law, commits it to writing, and makes 
it known as the opinion of the court, before the jury 
are impannelled in the case. For what purpose was 
counsel assigned to the defendant ? What remained 
fcHT the counsel to examine or contest, when the facts 
were admitted and the law decided by the court ? 
Would not the assistance of counsel, under such cir- 
cumstances, be to the defendanr a mere phantom, 
a name without substance ? Was not the assignment 
of counsel, in this case, and with such views as the 
judge nttist have had, an useless ceremony, ^n empty 
compliance with form, a mere mock of justice ? The 
dear inference from the whole transaction n}4at be, 
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that the judge was determined the defendant shoulil' 
derive Ho benefit' from the assistance of counsel, and 
only affected to permit them to argue the facts to the 
jury, because he knew they were nbt disputed, even 
by the defendant himself. It must, therefore, be a 
fair inference that the defendant was deprived of the 
assistance of counsel, by the unwarrantable, illegal, 
and unauthorized restrictions imposed upon them in 
the performance of their professional duties by the 
judge. 

It remains, on this part of the subject, to shew that 
this conduct of the judge was such a flagrant violation 
of his duty, as could only spring from corrupt mo- 
tives, and a disposition to oppress those who became 
the objects of his resentment. I lay it down as a set- 
tled rule of decision, that when a man violates a law, 
or commits a manifest breach of his duty, an evil in- 
tent, or corrupt motive must be presumed, to halve 
actuated his conduct; as every man is presumed to 
know the law, and every officer or judge to under- 
stand his duty ; and if the party will undertake to ex- 
cuse himiself, for misconduct, on the score of pure 
motives, and uninteritional error, it is incumbent on 
him to make the same appear by satisfactory and in- 
contestible evidence. In some instances, erroneous 
conduct may be explained, excused, or palliated, by 
the weakness or ignorance of the delinquent, and the 
circumstances that attend th^'case. But in this whole 
transaction, what marks of innocence, or pure mo- 
tives are to be discovered ? What excuse to be offer- 
ed for the conduct of the accused i Ignorance of the 
liw cannot be relied upon as forming a ground of ex- 
cuse. The legal talents, long experience, and dis- 
tinguished abilities of the judge, are too well known 
to admit of such a plea. It was no new and difficult 
case, wherein he might be easily mistaken. There 
were no former precedents to lead him astray. The 
proceeding was entirely new, and of his own inve^a- 
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tion ; a total deviation from all fbrmer practice, and s( 
manifest innovation upon the establbhed usages in our 
courts of justice. The whole bar were agitated by 
the proceeding ; counsel of near thirty yeau's practicQ^ 
felt embarrassed and astonished at it* The common 
sense of the whole audience appeared shocked at the 
transaction, as being altogether, new and extraordina* 
fy. The accused, in his answer, states, that he relied 
upon the decisions of the circuit courts, whqrein 
judges Iredell and Paterson presided, with regard ta 
the law <^ treason, as forming a precedent from which 
he would not even dare to depart^ Why did he not 
cmisider himself equally bound by the practice tiiey 
adopted in criminal cases ? They gave the utmost la^ 
titude to counsel in making their defence to the jury, 
both on the law and the fact, did not restrict them as 
to the authorities they should cite, and delivered no 
opinion until the cause was heard. Jpdge Chas^ re* 
versed the whole of this mode of ptoceeding. What 
good reason can be given fpr his adho'ing to their 
^^inion in the one instance, and totally departing front 
their practice and example in the other ? No excuse 
can be formed for this conduct. This is the strongest 
possible evidence of cprrupt motives, of partiality, ^and 
a determine design to overleap all former nhs of 
proceeding, to oppress the unfortunate defendant, that 
was arraigned at his bar Sot trial. The whole course 
of the judge's conduct in this transaction goes te 
establish tlie same spirit of oppression. Counsel are 
assigned tiiie defendant, merely for the sake of form, 
and, as it were, to mock him in his misf(»tunes. 
The day of tri^ arrives^ In the mean time the judge 
mak^s up his opinion ^ the law arising in the case, 
and, to add solemnity tp the act^ commits it to W:rit* 
ing. There is no doubt, no dispute as to the &cts» 
The prisoner is broy^^t to the bar. Not a voice is 
permitted to plead his cause, until (he solemn ^sen« 
tenee (if his legal eimviotion is made known % aft4 
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thereby the avenues of his defence, that might lead to 
his acquittal, for ever closed* 

Here let us pause a moment, and behold the un- 
fortunate, and, in the language of his able counsel, 
poor Fries, trembling before his condemning judge ? 
stript of the aid of counsel, his only and forlorn 
hope ; the fatal fiat of his condemnation pronounced 
in the solemn language of a written opinion ; and 
thus friendless, unprotected, and unheard, about t6 
be consigned to the hand of the relentless execution- 
er ! Let us view this spectacle, and then let me ask, 
if this can be considered an impartial administration 
of justice. I might here charge the accused with hav-t, 
ing knowingly and wilfully trampled on the laws of 
his country, and overleaped the bounds of legal jus- 
tice, to oppress a friendless individual brotight before 
him for trial. I might call upon this honorable court, 
to vindicate the character of insulted justice, and de- 
monstrate to the American people, that when their 
rights and liberties are invaded, even though und^r 
the sacred sanction of judicial authority, this high Ui- 
bunal will ^ways be found ready and willing to avenge 
their wrongs and protect their interests. 

But it is alleged by the judge, that the offensive 
written opinion, that had been made known, was 
withdrawn, and that ne^^t day full latitude was offered 
to the counsel to argue both the law and the fects to 
the jury. This was a fallacious offer ; it came too late 
to be of service to the defendant, or excuse the judge. 
The act on his part was done ; the offence was com- 
plete ; and it was only the sternness of the counsel 
that made him retract. The impression had been 
made on the minds of the jury, that eould not be 
erased. ...the flame had been kindled by the fire-brands 
he had scattered, which could not be extinguished by 
withdrawing the instruments that occasioned it. The 
experiment was as dangerous as it was novel, and can 
only be ascribed to the same qpirit of oppression and 

47 
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{K)litical intolerance, that will be found to distinguish 
the whole conduct of the judge in his judicial career, 
during these transactions* 

The respondent further insists^ in his answer, that 
he cannot be impeached, except for some offence for 
which be may be indicted at law. This position can- 
not be supported by any &ir construction of the pro- 
vision in the constitution on this subject. It has al- 
ready been attempted to be shewn in the view taken 
of this constitutional provision, that in order to sup- 
port an impeachment, it is not necessary to shew that 
the offence charged, is an indictable one, but only 
^t it is a breach and violation of official duty ; and 
I conceive that this is the only construction that can 
be adopted to give consistency to the constitution; to 
the mode of proceeding adopted under it in cases of 
impeachment ; to reconcile with justice the nature of 
the judgment that must be rendered upon conviction, 
and to avoid the palpable absurdity that would follow 
a di&rent construction, of punishing a man twice for 
the same ofience. To the exposition already given 
of this provision in the constitution, I beg leave to re- 
fer the court as controverting the position here relied 
upon by the judge* But I would here further observe, 
in support of this doctrine, that aqcording to the laws 
of England, a judge of a court of record is not ac- 
countable by indictment, for any thing done in open 
court, in his judicial capacity ; and that he may plead 
to an action brought against him, for any such act, 
that he did it, (that is, what he was charged with) as 
ajud^ of record; and it would be a good justifica- 
tion. In support of this doctrine the court are referred 
to 2Bac. ab. (newed.) page 97....2 Hawk. 123.... 
Jac. Law Dictionary, (new ed.) verbum Judges. It 
appears from the same authorities, that the judges in 
£ngland, ^re accountable in parliament only, for opi« 
,nions delivered by them in court ; and are not, for 
such opinipns^ to be questioned before any other tri« 
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bunal. This is the great protection and security that 
judges of courts of record have, that they are account- 
able for their official conduct only to the legislature; 
and are punishable at law only for such acts as would 
be indictable offences, independent of their official 
character. This view of the subject renders the 
judges, so far as regards their judicial conduct, inde- 
pendent of all tribunals except the legislature ; and is 
certainly better calculated to preserve the independence 
and dignity of the judges, than that contended for in 
the answer. I cannot, therefore, entertain a reason- 
able doubt, that the true intent and meaning of the 
constitution will support this doctrine ; and that it will 
be sanctioned by the opinion of this honorable courts 

Mr. Campbell here observed that he had closed the 
remarks he proposed making on the first part of the 
subject, and, finding himself indisposed, expressed 
a wish that the court would adjourn^ 

Whereupon, the court rose, 

THURSDAY, Febrmry 21, 180Su 

The court was opened at 10 a. nu 

Pre$enty the Managers, attended by the House of 
Representatives in committee of the whole ; and 
The counsel of Judge Cbase« 

Mr. CAMPBELL, in contltmation. 

I win now proceed, as well as my indisposition will 
permit, to examine in a brief manner the second part 
of the subject, containing the several charges found- 
ed on the trial of Callender, at Richmond, as stated 
in the second, third, and fourth articles of the im- 
peachment. I will consider these several articles in 
the order in which the transactions on which they are 
founded took place in court. In order to ascertain- 
the motives that actuated the judge, in tills whole 
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transaction, it will only be necessary to view his con- 
duct as provedt so far as the same relates to this sub- 
ject, previous to the trial. The first account we have 
of the intended prosecution, or I might say persecu- 
tion, of Callender, is at Annapolis. Here the judge 
received the famous book, called the Prospect Before 
Us, upcMi which the prosecution was founded; and 
here the determination was formed to convict and 
punish Callender. The respondent said he would 
take the book with him to Richmond ; that the libel- 
lous parts had been marked by Mr. Martin, and that 
before he returned he would teach the lawyers of Vir- 
ginia to know the difference between the liberty and 
licenciousncss of the press ; and, that if the common- 
wealth of Vii^inia was not totally depraved, if there 
was a jury of honest men to be found in the state, he 
would punish Callender before he returned firom Rich- 
mond, This is the evidence of Mr. Mason, nearly in. 
his own words, and no person will pretend to doubt 
its correctness. What language could be used, that 
would more clearly shew the partialitv and predeter- 
mination of the judge to punish Callender, and the 
spirit of persecution by which he was actuated. Again, 
on his way to Richmond, according to the evidence of 
Mr. Triplett, the judge reviles the object of his in- 
tended vengeance ; states his surprise and regret, that 
he had not been hanged in Virginia; remarks that the 
United States had shewn too much lenity to such re- 
negadoes ; and after arriving at Richmond, informs 
the deponent, he was afraid they would not be. able to 
get the damned rascal that court. Thus evincing ini 
every ^tage of this business that intolerant spirit of 
oppression and vengeance, that seems to have given 
fjpring to all his actions, After the indictment is found 
against Callender, the pannel of the petit mry is pre- 
ser^ted to the judge, he inquires if he had any of the 
crefttures called democrats, on that pannel, directs the 
jn^shal to examine it, and if there were any 3uch pn \X^ 
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to Strike them off. This is the evidence of Mr. Heathy 
whose character and standing in society are known 
to many of the members of this honorable court. And 
though his evidence is opposed by the negative de- 
clarations of Mr. Randolph, who affirms, tlmt he did 
not present the pannel of the jury to the judge, or re- 
ceive such directions ; yet I conceive the court will 

;ive more weight to the affirmative declarations of Mr. 

Teath, with regard to these facts, than to the negative 
assertions of Mr. Randolph, who may have forgotten 
the transaction. This point rests upon the integrity and 
veracity of Mr. Heath. He could not receive the im- 
pression of these facts, unless the transaction had taken 
place ; he could not reasonably be mistaken ; the affair 
was new and extraordinary, and must have arrested his 
attention ; and in this case there is no ground to make 
allowance for a treacherous memory ; for it is not pre- 
tended that the witness, Mr. Heath, has forgot the 
facts, but that they never existed. If you do not, 
therefore, believe the statement he makes, it must 
follow that you admit the witness has wilfully and 
corruptly stated a falsehood ; this I presume will not 
be admitted ; but on the other hand, Mr. Randolph 
may have forgotten the transaction, in the bustle of 
business, and this will account for the diflference in 
the evidence of the witnesses without impeaching the 
veracity of either ; this mode of reconciling the evi- 
dence is agreeable to the rules of law. I take the 
facts, therefore, as stated by Mr. Heath, to be corr^t, 
and they afford an instance of judicial depravity 
hitherto unequalled and unknown in our country ; a 
direct attempt to pack a jury of the same political 
sentiments with the judge, to try the defendant. This 
is a faint representation of the previous conduct of the 
judge, relative to this subject, before whom the de- 
fendant was about to be tried ; or rather before whom 
he was to be called for certain conviction and pun* 
ishment ; fgr it ought not to be dignified with the 
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name of a trial. With this view, therefore, of the 
temper and disposition of the judge, and of his pre- 
vious conduct on this occasion, we will examine the 
first important step taken in the trial, in which the 
designs of the judge begin more clearly to unfold 
themselves, viz. his refusal to postpone or continue 
the trial until the next term, on an affidavit regularly 
filed, stating the absence of material witnesses and the 
places of tl^tr residence, being the second charge in 
the fourth article. 

It is admitted by the respondent, in his answer, 
that an affidavit was filed, which he exhibits to the 
court, and a motion made thereupon by the counsel 
of Callender to continue his cause for trial until the 
next term ; and it is proved by the evidence of Mr. 
Hay and Mr. Nicholas, that as counsel for Callender, 
they insisted for a continuance of the case, on the 
grounds stated in the affidavit, and also on other 
grounds ; that they were not prepared to argue the 
law arising in the case, for want of time to examine 
the subject, and that the defendant was not, by the 
laws of Virginia, bound to come to trial that term. 
Here it may be proper to shew what are the grounds 
for a continuance known in law, and to inquire 
whether those stated in the affidavit come within the 
decisions heretofore made in courts of justice. On this 
subject I will refer the court to one authority only, 
but one equally respectable with any that can be pro. 
duced on criminal law. Foster Cr. Law, page 2 and 3. 
Here Mr. Campbell read the case at length, and 
then observed, that this decision took place in a coun* 
try where criminal law is executed with as much 
rigor as in any in the world where there is the shadow 
of liberty ; and yet the affidavit filed in this case, up- 
on which a continuance was granted, only states the 
absence of material witnesses and the places of their 
abode ; the defendants were not required to state the 
&cts that those witnesses would prove. In ordinary 
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cases the courts do not reguire this, and in manjr 
cases it would be impossible for the defendant to know 
all that a witness could give in evidence; nor is the 
defendant bound, except in extraordinary cases, to 
disclose the evidence that his witnesses, who are ab- 
sent, can give, as it might endanger his defence and 
give an advantage to the prosecutor, if so disposed, 
to procure evidence, whether true or false, to contro- 
vert that of the defendant. The court' in the case 
cited .was held by a special commission from the 
o-own, for the purpose of trying offenders for crimes 
of the deepest die, and such as are punished in that 
country with the utmost rigor ; yet the court con- 
tinued the cases of those defendants fbr such a length 
of time, as was deemed sufficient to procure their 
witnesses according to the distances at which they re- 
sided. There were in this case np stated terms to 
which the court could adjourn and continue the 
causes ; they, therefore, fixed upon a reasonable time 
and adjourned over to -such day, in order to enable 
the defendants to prepare for trial j and it was observ- 
ed by the court in that case as an additional ground 
for continuance, that the indictments had not beeii 
found until the court sat, and that, therefore, the de- 
fendants had not time to prepare for trial. This was 
the case with Callender ; he had no notice of this pro- 
secution until after the indictment was found, and 
during the same term ; he, therefore, could not have 
had time to prepare for his trial. The affidavit he 
filed was stronger and much more full than that in the 
case cited; it states the absence of a number of wit- 
nesses, whose evidence the deponent declares mate- 
rial to his defence. This would be sufficient to au- 
thorise a continuance upon a first application, and 
more ought not to have been required ; but the affi. 
davit goes further, and states the substance, as far as 
the defendant knew, of the evidence the witnesses^ 
^could give ; and also states the want of papers anii 
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books, material to the defence, that could hot be" ott- 
tained without allowing a considerable time to procure 
them. What more could be stated in an affidavit, lor 
a continuance on the gound of want of testimony, by 
any defendant who wished to adhere to the truth ? 
Yet a continuance is refused ; and the judge states 
in his answer as the principal cause of such refusal, 
that the evidence of all the witnesses stated in the 
affidavit to be wanting, would not prove the truth of 
all the charges in the indictment, and would not, 
therefore, make a complete justification if procured '; 
and enters into an examination of the charges and 
evidence to prove this position. This excuse of thfe 
accused is founded on a train of the most fallacious 
and sophistical reasoning that can be resorted to, and 
is no more than a groundless apology, by which, if 
possible, to evade the true, question, and avoid the 
odium that ought and must attach to such a transac- 
tion. It is not denied by the judge that the absent 
witnesses would prove in part the charges in the in- 
dictment ; but he says it ought to appear, they could 
prove the whole. By this rule, in order to obtain a 
^continuance, the party must shew to the court the 
•ivhole of the evidence necessary to support his case, 
and the judge is to compare the evidence with the 
charges, and must be satisfied that it is sufficient to 
cover the whole of the case, or he will not grant a 
continuance ; this doctrine is too absurd to require a 
Refutation ; it would destroy all the benefit that could 
arise to parties from the right, so well established in 
law, of continuing causes upon affidavit of absent ma- 
terial witnesses ; and subject the right to a fair and 
impartial trial, to the mere arbitrary will of a judge, 
who would thus assume the right to weigh the evi- 
dence wanted, and measure its materiality by his 
prejudice against the party ; this would in fact, tend 
in many instances to destroy the trial by jury, and 
reduce it to a mere form without substance ; for the 



partjr coald not state on oadi all that his witnessisi 
c^uld proYe, oiice in a hundred times. But the an* 
awer states that the coa^ proposed to pos^one the 
&ial for a itioii&5 and some of the witnesses go fur^ 
ther thsm die acetised himself and say for six weeks i 
and tiiis is relied upon as shewing the disposition of 
the judge to accotnmodate the defendant* This is a 
pretence to accominodate that could answ^ the de« 
^ndant no valuable purpose. The absent witnesses 
resided at such great distances, that most of them could 
not be procured in &at time^ and this the judge wdl 
Jknew. He even states in his answer that they lived 
at such great distoicea as left no reasonable ground 
to believe they could be procured at the succeeding 
term, being six mon^s^ and yet pretends that one 
mcmdiL or six weeks would be sufficient* But here I 
«ittst notice, that it is remarkable tii^ counsel for the 
defendant never heard of this proposed postponement; 
and I must th^^ore conclude it was not seriouiriy 
jnade; but if it was it only proves that the judge wa» 
determined to try CaUender himsdifr and would tiot^ 
therefore, on any ground whatever, continue ther 
cause to a suoeeeding term, at which he was not to 
be present. He had befoi^ determined to penisk 
Caliender, and could not trust bis case tO'themanage*' 
ment of any ol^r judge. This is of a piece with the 
rest of his conduct on this occamon, and presen'te (his 
honorable coiHt and the world wkh an instance of^ 
Iheniort flagrant abuse of common justice, uilderthe 
aaered sanc^ioti of administering the kw for the oor^ 
lection of oifendero^ 

* The next charge whidi I pP0{M>se to eif aittine y 
cMitained in the seccvid article of the impea(^mei!it|> 
jmd consists in the judge'9 ov^^ruling the objection of^ 
John Basset, one dS the jury, who wished to be ex« 
<sa8ed from serving on the trial of CaHender, beetose 
lie had made up his mind as to tj^e book ftom Whieil 
^lie wovda charged lx> be libeUbu^ in tiie i0die6iimMP 
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had been drawn* The constitution secures to defend- 
ants charged with crimes, tibe right of a trial by sm 
impartial jury ; any thing, therefore, that goes to shew 
that a man has made up an opinion with regard to the 
guilt or innocence of the accused, or with regard to 
the matter in question, or decided it in his own mind, 
IH*oves him to be dis(|ualified to serve as a juror, be- 
cause it proves be is not impartial, has a bias up* 
on his mind, and cannot be said to be indifferent. 
The same doctrine iis supported by the laws of 
England* In order to shew this, I will refer the 
court to 3 Bac. Ab. (new ed.) 756, and also Co. Litt. 
158 ; where it is stated, if a juror has declared his 
opinion, touching the matter in question, &c. or has 
done any thing by which it appears that he cannot 
.be indifferent or impartial, Sec. the3e are principal 
causes of challenge ; and therefore such juror would 
be disqualified* Here it is manifest, that though 
declaring an opinion is good^ cause of challenge to a 
juror, if it is not necessary he should declare such 
opinion in order to dbqualify him ; it is sufficient that 
he has done something, whether making up an opini- 
on, or doing any act whatever, by which it appears 
he is not indifferent, is not perfectly impartial. The 
objection, therefore, made to Basset as a juror, ought 
to have been sustained, and he ought to have been ex- 
cused from serving on the jury, upon two grounds. 
First, because he had made up an opinion with re- 

frd to the matter of the charge against Callenden 
his is proved by the evidence of Basset himseli^ 
who says, he had seen in a newspaper, extracts stat^ 
. in the publication to have been taken from the Pros- 
pect before Us; and he stated to the court on the trials 
that he had made up his <^inion, that those extracts 
.were seditious, and that the author of the book called 
the Prospect before Us, or that from which these ex- 
. tracts were, taken, was ^ within the sedition act, and 
therefore punishable under it. It was at the time na« 
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torioas and well known that Callender was tlic author 
of the Prospect before Us ; it was equally notorious 
and known, that the iadictm^it against him was 
founded on that book ; and Mr. Basset stated, he had 
Ao reason to doubt that the extracts were taken from 
that book as stated in the papers. Is it not, therefore^, 
clear, that forming an opinion with regard to the ex- 
tracts, was forming an opinion with regard to the 
matter charged as libellous in the indictment ? No 
reasonable doubt can exist on this point, and though 
Mr- Basset did not hear the indictment read, as the 
court refused to permit it to be read until the jurjr 
were sworn, a measure under such circumstances as 
extraordinary as it was new ; yet he knew the subject 
matter it contained as well as if he had heard it« The 
opinion^ therefore, that he had made up his mind on this 
subject, clearly proves he .was not indifferent, was not 
impartial ; he had decided the guilt of Callender, in:&ct, 
in his own mind, and could not be expected to shake 
off the effect of such prejudication. He was, there^^ 
fore, aecotlding to the constitution, and the law ah^eady 
cited, disqualified from being a juror, having done 
an act that shewed he was not indifferent, was not 
impartial, and ought of course to have been ex* 
cused from serving on the jury. He ought also to 
have been rejected as a juror .on a second ground ; be- 
cause he had not only made up an opinion on the mat* 
ter in question, but had declared that opinion in pub- 
lic. It is proved bv the evidence of Mr. Basset him- 
self, as. well as by that of Mr. Hay and Mr. NicUolas« 
and also by that of Mr. Robinson, that when he was 
asked whether be bad formed and delivered an opini- 
on upon the charge in the indictment, be stated, that 
although he had never heard the indictment read, yet 
he had formed an opinion that the author of the Pros*' 
pect before Us was within the sedition act. This, as 
has been already insisted upon, was the same as formf 
ins ^ opinion upon the charges in the indictment. 
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lis he knew ^ indidaiient was fimndcd tqpoa tto 
book; and dus opinion, whkb be had fonntd, he then 
ideclared in epen court, in the heafing of alibye^aiid* 
pfBf and befim be was sworn as a jiu-or. This was, 
therefere, according to the rule laid dawn 1^ diejndge 
and the question he declwsd proper to be asked, a. 
complete disqcrnhfication of ]^. Basset frQm $tswiag 
m a juror on that trialy Fop he bad fwmed and de- 
Kvered an ofmioa on &e matter in question. And 
what ^li&rmat could it make, whether such opinion 
was ddivered a minute or an hour before the jur<^ 
was sworn qa the trial, or a week, or a moatlt before ^ 
Cortainljr the eflfect on his mind must be the san^ 
and he must be equally unfit to serve as a jaror wt 
either case. Oa bothiof thaie grounds, then^txe^ 
Mr. Basset ought certamfy to have been ejected froos 
senringasa juror on the trjolof CaUender ; and this is so 
Inhering an innovation on the inqNM;tialit]r of trial by 
jory, {tJbe security of our rights fuad great ^uhtarJk of 
our liberties^) that when taken i|i connection widt tho 
l^t of the judge^s conduct, it stronglj evinces aa 
f^rerbearing disposition^ that would not stpp at the 
use of anjjr means, however unjust and illcgai, taobk. 
tain a desired object. He had told the ma^hal, if ho 
had 9fk his list of jurors aay creatures caikd demo-^ 
^rata, tp strike them. off. He,^ therdTore, knew the 
political sentiments n^ those who w^^ called as jurors, 
t(» be fiivorable to his wishes^ as no doii^ hb direcr 
tim was pursued. Mr* Basset had declared his opt« 
nion^ thatthe author of the Prospect befS^e Us was 
mthin the sedfa^n law, who was notoiriously known 
to be Callender. He therefore; hjiew the smtimeiite 
pf the jur4>r ;, knew be must be disposed to ccHivict 
tile defi^dant, aiid fpr this reason hs would npt e^ 
f»tse him frons serving eti the trial, but woold pervert 
Ibe meani^ of the law tia^ make it^ subs^^cienfr ^ hk^ 
(fiwn.yiewa» ' '■ \ 
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The next charge ta.be inqmrod into is that stated 
in tih^ third articie, in rqecting tfar evidettce afc^kosxiA 
Taylor, a material witness in favcr of the defendant^ 
Qgi the pretence that he, co«ld not prove t&e truth of 
the whc^ ol one charge. In this instance the judge 
Kted contrary to aU fermer precedents ki counts ol 
fuslice, md without the shadmr of law or reasoii td 
lustily his conduct. Not a solitary case could be 
Stated by any of the wiEtnesses of a samkar axtdnct in 
a judge. The rule here adopted^ with regard to the 
admissibility of evi^nce, wooM deprive ^e jmy of 
dieir undoubted fight to decide on the oredibibty msA 
weight ^ evidence, as wett as on tli^ extent to whic& 
it peored the toMtr m question; w(»3U transfev 
in substance this right to the court, and^tbevdDy shake 
to its very oeatre. the fabric so jmstiy admiised aiid 
held so sacredy of trial byjnry. St would make it ne* 
cesssu-y fi)r tbe partjr to present to the court, ail the 
evidence relied, upon to make out his case. Thsis 
evidence, the court or judge woutd first delaberately 
examine^ compare it wkh the ebarges^ or case to be 
suppcMrted, and if it did not^.in lus ophiiony prove the 
whole of one charge, or go tiie whole extent of Ite 
ei^e to> be eatablishi^ by it, he woioildne|ect it, snd 
not pezrait the jory to heas it. This would str^ lM 
jury <^ ^ very prerogative that renders this kind of 
trial so mnclii superior to all others, that of deciding 
on the wei^tand credit of evidence. There is a ma#' 
nifii^ distinction' between tjie right which a judge has 
to decide upon the admis^bility of evidcince, on the 
ground of its bemg p^^per or imprc^r according to 
.1^ established rules of law, and the right here assume* 
ed of deciding upon the ex^eist to which such evi«- 
dence, that is admitted to relate to the matter in que»* 
iaxxii wiU go to support the case: the former is the 
l^xerdse of a proper authority to prevent the admis- 
sion of extraneous and improper matter, whoHy inc** 
\^y0gBA to the matter in.^stlonf tbe hitter is an arbi^ 
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traiy assumption of power, to decide on the extent to 
which evidence admitted to be relevant, at least in 
some degree, would go to prove the matter in ques- 
tion ; and is a direct innovation on the most sacred 
privilege of the jury. Nothing can be more absurd 
and dangerous, than the consequences that would 
flow from such a doctrine. The judge would first 
weigh the evidence himself* measure its extent, reject 
it at pleasure, and ■- call this a trial by jury. But I 
must here be permitted to notice the reasoning re*, 
sorted to by the judge in his answer, to excuse his 
conduct on this occasion, which is as dangerous and 
absurd, in its consequences, as it is subtle and eva- 
sive. It is stated by the judge, that the plea of justi- 
fication must answer the whole charge, or it is bad on 
the demurrer; and that when the matter of defence 
may be ^ven in evidence without being formally 
pleaded, the same rules prevail. This doctrine of the 
judge would require the party to shew, that the evi- 
dence he offered would cover the whole of 'his case, 
with the same exactness and formality that he would 
file a plea to avoid its being held bad on a demurrer : 
thus narrowing down the province of the jury, and 
subjecting the decision of all the facts as well as the 
law to the court. There is no rule of law to warrant 
such a f»t>ceeding, and it is manifestly contrary to all 
reasoning on the subject. The plea, in order to be 
good, must state, matter sufficient to justify that part of 
the charge or suit to which it is put in; the demurrer 
admits all the facts stated in the plea that, are well 
pleaded, but cannot admit &cts that are not stated in 
it; therefore the plea must appear to contain sufficient 
matter of justification, or it will be held bad on de« 
murrer; but no such rule was ever heard of before to 
apply to evidence ofiered to a jury. They alone are 
the proper and only tribunal to decide whether the 
evidence offered and given is sufficient to prove the 
whole matter in dispute or not; and if the jury be de? 
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privcd of this right, there is nothi|ig left them that de- 
serves the name of a trial. 

The judge insists, if he was mistaken, it was an error 
of judgment. This cannot be presumed. Ignorance 
of the law is no excuse in any man; but in a character 
of such high legal standing and known abilities as that 
of the accused, it is totally inadmissible and not to be 
presumed. How could any judge with upright in- 
tentions commit so many errors, or hit upon so many 
mistakes in the course of one trial, as are manifest in 
that of Callender- They must have been tHe result 
of design, and a predetermination to bear down all 
opposition, in order to convict and punish the defen- 
dant. 

But it is stated that judge Griffin concurred with 
him in opinion, and this is insisted upon by the accus- 
ed in differeilt parts of his answer, as an excuse for 
the errors he committed, if, as he states, they were 
errors. This seems to be a kind of forlorn hope re- 
sorted to, when all other expedients fail. To this.ar* 
gument of the judge I would in this place answer 
once for all, that it can be no excuse for him, nor any 
justification of his offences, that another has been 
equally guilty with himself; and it must strongly 
prove the weakness.of his defence to rely upon this 
ground. Thoughjudge Griffin has not yet been called 
to an account for his conduct on this occasion, that 
is no reason why he should not hereafter be made to 
answer for it. The nation has not said he was inno* 
cent, or that he will not be proceeded against for this 
conduct ; and there is no limitation of time that would 
screen him from the effects of charges of this kind, if 
they should be brought forward and supported against 
him hereafter* No groimd of excuse therefore can 
arise from the circumstance of judge Griffin not hav- 
ing been called upon to answer for his conduct in this 
respect. 



I Will now proQsed to aoticr vay biiely the con* 
duct of the judge in the subsequent part of this triaL 
Compdling the definidant's counsel to reduce to writ- 
ing all questions to be asked the witness^ was a di- 
rect innovation on die practice in our courts of justice, 
and tended to emhaiiass the management of zxiA 
weaken the defence. It is proved by the testimony 
of all the witnesses, that no such practice ever pre- 
vailed in our courts of justice, far such a purpose a& 
that avowed in thb in^ance ; the only cases in which 
it is required to reduce to writing questions to be 
asked a witness, and the only cases in which.it can 
be proper or consistent wkh reason and justice to do 
so, are those in which an objection is madb to a quefr- 
tion proposed to be asked, on the ground of its being 
improper and contraiy to the rules of evidence ; and 
in order to ascertain the precise meaning and efiect 
of the question, so as to decide on the objection made 
to it, it may be proper to require it to he reduced i» 
writing, but it never was before done, so fer mi we 
can discover, &xr die purpose of asoertaming how §aar 
die witness could prove the matter in qu^tion, and 
whether he could prove the whole of one charge or not^ 
and thcrd^y decide whether the wkness sSiould or 
should not be examined.. Accoiding to this rule the 
judge woEuld first try the cause himself upon the evi- 
dence oSbred, by the quesitions thus reduced to writ- 
ing, aind if he did not oonskier such evidence folly 
sufficient to sufiport die whole of the chaq^ or case 
to wtich h was oflB^ed,. he woiald reject it, and not 
perant the jury to hear a woid of it, test they nngiit 
consider it stronijer than he did^ aod give it sufficient 
weiglit to suqpipert the case to which it waa ofered.^ 
This mode of jHraeoeediii^ was 1^ to be diseova^ 
and adopted by judge Chase* No odier eomrt or jtidgi^ 
ever atlenyled in tins msofluer totrifts witlft the riglta^ 
of the jury rand establish a doctrine so tyranniod aMi 
opi^ressive ; but this is in perfect conformity with the 
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whole of his conduct on this occasion ; a preconcerted 
system of oppression, to bring the defendant, Callen- 
der, to certain conviction and punishment. For the 
same purpose the defendant's counsel were ridiculed, 
treated with indignity, and the whole audience enter- 
tained at their expense. They were frequently and 
abruptly interrupted in their arguments ; charged with 
wilfully perverting the law, in order to impose upon 
and deceive this multitude ; called boys by way of 
derision, and treated as mere mushrooms of the day, 
who ought to cringe submissively when they appear 
before a circuit court in which the honorable judge 
presided. He was facetious, witty, and sarcastic, as 
th^ occasion required ; and it is pretended ther« can 
be no harm in this ; it was all in jest and good hu- 
TOor ! It is too serious a matter, Mr. President, for 
judges thus to jest and trifle with the rights and liber- 
ties of the citizen. Though this proceeding was 
levelled immediately at the counsel, it was the de- 
fendant who was the principal object of resentment, 
who was intended to be made an example of, and 
who felt the injury and became liable to the conse- 
quences of such* illegal and unjust conduct of the 
judge. 

Barely to notice the conduct of the respondent, at 
New Castle in Delaware, as charged In the seventh 
article, is sufficient to shew that he was there actuated 
by the same spirit of persecution and oppression that 
has, as already stated, marked the whole of his con- 
duct during the course of these transactions. That 
he should descend from the elevated and dignified 
station in which he was placed as a judge, to hunt for 
crimes as a common informer against his fellow citi- 
zens ; urge the jury to take notice of, and present 
certain persons sufficiently designated though not 
named ; and press the attorney for the district to 
search for evi&nce among the files of newspapers to 
{support a prosecution, was degrading to the sacred 
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character of a judge, and was perverting the judi- 
cial authority to a mere engine of persecution to 
answer party purposes. Of the same complexion with 
this is the conduct of the respondent in delivering an 
inflammatory and disorganizing charge to the grand 
jury at Baltimore, as stated in the eighth article of 
the impeachment. This proceeding evinced a mind 
inflamed by party spirit and political intolerance : it 
\VRS calculated to disturb the peace of the community, 
and alarm the people at the measures of government ; 
to force them by the terror of judicial denunciation to 
relinquish their own political sentiments and adopt 
those of the judge. This was the favorite object of 
this whole proceeding, and to obtain it no means were 
left untried. It was attempted to excite the fears pf 
the public mind, to destroy the confidence of the 
people in the administration of their government. The 
judicial authority was prostituted to party purposes, 
and the fountains of justice were corrupted by this 
poisonous spirit of persecution, that seemed determin- 
ed to bear down all opposition in order to succeed in 9 
favorite object. Citizens of all descriptions felt alarm- 
ed at this new and unusual conduct. All the counsel 
at the bar, wherever the respondent went, though con- 
sisting of the ablest and most enlightened in thje na- 
tion, were agitated into a general ferment, and the 
whole community seemed shocked at such outrages 
upon common sense ; for, to go to trial was to go to 
certain conviction. * Is this, Mr. President, the cha- 
racter that ought to distinguish the judiciary of the 
United States ? No, sir. The streams of justice that 
flow from tlie American bench ought to be as pure as 
the sun beams that light up the morning. The accused 
should come before the court, with a well founde4 
confidence that the law will be administered to hint^ 
with justice, impartiality, and in mercy. When this is 
the case, he submits without a murmur to his fate, 
and hears th.e sentence of condenination i>rono\\nccd 
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against him, with a mind that must appf ove the jusC 
tice of the law and the impartiality of those who ad- 
minister it. 

The decision of this cause may form an important 
sera in the annals of our country. Future generations 
are interested in the event. It may determine a ques- 
tion all important to the American people; whether 
the laws of our country are to govern, or the arbitrary 
will of those who are entrusted with their administra- 
tion, Mr. President, we, on this important occasion, 
behold the rights and liberties of the American peo- 
ple hover round this honorable tribunal, about to be 
established on a firm basis by the decision you will 
make, or sent afloat on the ocean of uncertainty, to 
be tossed to and fro by the capricious breath of 
usurped power and innovation. 
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